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THE CODIFICATION OF AIR CARRIER 
LIABILITY BY INTERNATIONAL 
CONVENTION* 


GeorGE R. SULLIVANT 


I. INTRODUCTION. 


By the Warsaw Convention,’ an attempt has been made to 
establish a uniform system of liability on the part of carriers by 
air engaged in the international transportation of passengers and 
merchandise. The liability embraced is that which arises from 





*An individual study made in conjunction with the Air LAW INSTITUTE. 

7Mr. Sullivan was graduated from Northwestern University School of Law 
in June, 1935, and is a member of the Illinois Bar. 

a he official name is International Convention for the Unification of 
Certain Rules Relating to International Transportation by Air. The Con- 
vention itself is the work of the International Technical Committee of Aerial 
Legal Experts (C. I. T. E. J. A.) created at the International Conference 
on Private Air Law held in Paris, October and November, 1925. This com- 
mittee proceeded to draft a convention on the liability of carriers in air trans- 
port, which was adopted at the Second International Conference on Private 
Air Law held at Warsaw in Octoher, 1929. The Convention became effective 
as to the United States on October 29, 1934. 

The revised translation of the complete text appears in Dept. of State 
Treaty Information Bulletin No. 54, pp. 17-33 (March, 1934); 5 JoUuRNAL OF 
Arr Law 486 (1934); 1933 U. S. Av. Reports 302. 

For full details as to the contracting powers, and the work of the C. I. 
T. E. J. A. in connection with its preparation, see Stephen Latchford, ‘‘The 
Warsaw Convention and the C. I. T. E. J. A.,”6 JouRNAL oF AIR Law 79 (1935) ; 
John Jay Ide, “The History and Accomplishments of the International Tech- 
nical Committee of Aerial Legal Experts,” 3 JoURNAL oF AIR LAW 27 (1932). 

Other sources which are hereafter referred to in abbreviated form, are: 

Goedhuis, La Convention de Varsovie (La Haye: Nijhoff, 1933). This work 
is particularly valuable because of the exhaustiveness of its analysis. 

Sack, ‘International Unification of Private Law Rules on Air Transporta- 
tion and the Warsaw Convention,” 4 Air L. Rev. 345 (1933). 

Cc. I. M. Convention on the Transport of Goods by Rail, signed at Berne, 
October 23, 1924. See text in Hudson, International Legislation (Washington: 
Carnegie Endowment for Int. Peace, 1931) p. 1393. 

Cc. I. V. Convention on the Transport of Passengers and Luggage by Rail, 
signed at Berne, October 23, 1924. See text in Hudson, supra, p. 8. 

Brussels Convention. Convention for the Unification of Certain Rules Re- 
lating to the Limitation of Liability of Owners of Seagoing Vessels, signed 
at Brussels, August 25, 1924. See text in Hudson, supra, p. 1332. 

General Conditions of Transport. Agreement made between the air navi- 
gation companies, members of the International Air Traffic Association (I. A. 
T. A.), which is composed of European air transport lines. This agreement 
came into force at the same time as the Warsaw Convention, February 13, 
1933. Its text appears in 3 Revue Aeronautique Internationale 78 (1933). 


[1] 
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the contract of transportation; in other words, where the Con- 
vention applies, liability is grounded upon the contractual rela- 
tionship existing between carrier and passenger, or between car- 
rier and consignor or consignee; all other sources of liability are 
abrogated. The parties to this jural relationship (who may sue, 
and who may be sued) are the passenger (or upon death, his rep- 
resentatives) and the carrier, or the consignor or consignee (or 
both) and the carrier. 

The Convention does not embrace the liability of the carrier 
to anyone not in privity of contract with him,’ nor his liability for 
damage caused outside the course of actual transportation (e. g., 
a passenger injured by the negligent maintenance by the carrier of 
a waiting room or comfort facilities would be obliged to seek his 
remedy according to the domestic law of the place). 

The liability imposed by the Convention is (a) for the death 
or wounding or bodily injury of a passenger, (b) for the loss of, 
or damage to, goods transported, and (c) for damage occasioned 
by delay in the transportation of passengers or goods. This lia- 
bility is limited by the Convention except where, under certain 
circumstances, the carrier is not permitted to avail himself of its 
terms. But this liability is taken away (and this is the most im- 
portant feature of the document) when the carrier brings himself 
within the extensive exoneration provisions (error in navigation, 
necessary measures taken to avoid damage, etc.). This is, in the 
briefest form, a skeleton view of the Convention. In what follows, 
an attempt will be made to analyze and evaluate it in the proper de- 
tailed degree. 

The Convention is appropriate for study at this time for three 
reasons: first, because by virtue of ratification by the United 
States, which became effective October 24, 1934, a proper under- 
standing of its terms is essential to the American aviation industry ; 
second, because of the rapidity with which air transport lines are 
establishing terminals beyond the boundaries of the United States, 
the matter has become of immediate practical importance; and 
third, because of the possible revision of the Convention in the 
near future, some preparation for presentation of the American 
viewpoint is desirable so that its rules will be consistent, as far as 
practicable, with the actual conditions under which the industry 
now operates in this country. To this end, the approach used in 
this study will be two-fold: first, analysis, or interpretation; sec- 





2. See the Rome Convention which governs as to damages to persons 
and property on the surface. 4 JouRNAL or Arr Law 567 (1933). 
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ond, criticism, with suggestions for changes. This involves an 
examination of the significant sections, in their order, followed by 
a conclusion stating recommended modifications. 


This study does not take up a discussion of the section on 
Transportation Documents which represent a field somewhat dis- 
tinct from carriers’ liability, and which would require, for an 
exposition of any value, a knowledge of administrative detail in 
the aviation industry which this writer does not possess. 


Il. ScopE—DEFINITIONS. 


Article 1. (1) This Convention shall apply to all interna- 
tional transportation of persons, baggage or goods performed by 
aircraft for hire. It shall apply equally to gratuitous transporta- 
tion by aircraft performed by an air transportation enterprise. 


(2) For the purposes of this Convention the expression “in- 
ternational transportation” shall mean any transportation in 
which, according to the contract made by the parties, the place 
of departure and the place of destination, whether or not there 
be a break in the transportation or a transshipment, are situated 
either within the territories of two High Contracting Parties, or 
within the territory of a single High Contracting Party, if there 
is an agreed stopping place within a territory subject to the sov- 
ereignty, suzerainty, mandate or authority of another Power, even 
though that Power is not a party to this Convention. Transpor- 
tation without such an agreed stopping place between territories 
subject to the sovereignty, suzerainty, mandate or authority of 
the same High Contracting Party shall not be deemed to be in- 
ternational for the purposes of this Convention. 


(3) Transportation to be performed by several successive 
air carriers shall be deemed, for the purposes of this Convention, 
to be one undivided transportation, if it has been regarded by the 
parties as a single operation, whether it has been agreed upon 
under the form of a single contract or of a series of contracts, 
and it shall not lose its international character merely because 
one contract or a series of contracts is sto be performed entirely 
within a territory subject to the sovereignty, suzerainty, mandate 
or authority of the same High Contracting Party. 


While the title of this section (which is taken from the Con- 
vention itself) includes both scope and definitions, there is little 
in Articles 1 and 2 dealing with definitions, This general criticism 
may be made of the Convention as a whole. Terms such as “air 
transportation enterprise,” “necessary measures,” “error in pilot- 
ing” are freely used in most important provisions with no attempt 
to explain or delimit their meaning. Particularly is this necessary 
in a codification which must be translated into many languages 
and applied in many different legal systems. Without such def- 
initions, too much leeway is left to be worked out by individual 
courts, and uniformity (one of the principal objectives of the Con- 


vention) is defeated. 
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The expression “transportation . . . performed by aircraft 
for hire,” is wide enough to include all situations where payment 
is made in some form, and presumably extends to all flights whether 
made on scheduled lines, or chartered trips, by carriers regularly 
engaged in the business, or by an individual owner of a plane mak- 
ing an isolated trip with a paying passenger, or carrying merchan- 
dise for a compensation. M. Goedhuis raises some borderline 
cases® and questions how they would be affected by the terms of 
the Convention. For example, a case where an aircraft owner, for 
a consideration, leases a ship, equipped to make a particular in- 
ternational trip, to a private individual who himself wishes to 
make the flight.* Because the flight is international and for a con- 
sideration, M. Goedhuis believes it would come within the scope 
of the Convention, and that the owner would be considered the 
carrier, and the lessee, a passenger. This is a difficult interpre- 
tation to place on Article 1 in view of other portions of the Con- 
vention, particularly those contemplating the issuance of passen- 
ger tickets, and those which speak of the carrier or his agents 
taking all necessary measures to avoid the damage. Such provi- 
sions, on their face, contemplate the carrier or his representative 
being at the controls or actually conducting the voyage in some 
way. Furthermore, there is nothing in the relation of lessor and 
lessee of a plane requiring the application of an international con- 
vention; the lease transaction itself is governed by the law of the 
place where it is entered into. If an accident occurs because of 
the plane, for which the owner is responsible, this only gives rise to 
an action based either on the express terms of the agreement of 
the parties, or implied warranties in such contract, which again 
would be governed by lex loci contractus. 

Nevertheless, the raising of such questions does point to the 
necessity of a more specific treatment of these situations. An in- 
dication of what was in the minds of the drafters may be found 
in the following taken from the preliminary discussions of the 
C. I. T. E. J. A. “M. Ripert believed that the basic question 
was—When transportation is effected by one who is not engaged 
in the business but who, for a remuneration, agrees to make a 
particular flight, would one admit that such transportation does not 
fall within the scope of the Convention? It must be apparent that 
it would be dangerous to permit this gap, and that it is necessary 





3. Page 94. 
4. The “drive-yourself’ idea in flying operations is an innovation that 
seems to be developing. See Junior Aircraft Yearbook, 1935, p. 101. 
Compte Rendu, 3rd Session, p. 20. 
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to give a definition large enough so that all possible forms of 
transportation can be brought within the scope of the Convention.” 
It is evident from this and the rest of the discussion by the dele- 
gates that all international carriage of passengers,® goods, and 
baggage, performed for payment, whether by an individual owner 
of a plane not regularly in the business, or by a commercial trans- 
port enterprise, comes within the terms of the Convention. 

The second sentence of paragraph (1) makes gratuitous trans- 
portation performed by an air transportation enterprise subject to 
the Convention. Excluded is gratuitous transportation under- 
taken by one not in the position of an entrepreneur. The intention 
was, as may be gathered from the preliminary discussions of the 
experts,’ to leave unaffected such casual, isolated trips where car- 
riage is afforded by a person not engaged in the business, with no 
agreement that payment be made. 

Gratuitous transportation may have different meanings. If it 
is a question of a person who is aboard a plane without the knowl- 
edge or consent of the carrier, the Convention should have no 
application, whether the carrier be an air transportation enterprise, 
or anything else. If the carrier’s employee in charge of the plane, 
without the knowledge of the carrier-owner, and in disobedience of 
orders, takes another person aloft, is this gratuitous transportation 
within the meaning of paragraph (1)? Where a person, by ex- 
press agreement with the carrier, is allowed to make a certain flight 
without giving any cash consideration, what was probably meant 
by gratuitous transportation is reached; this writer believes that 
the element of agreement between carrier and passenger should 
be stressed to eliminate the situation where a person is aboard 
the plane as a trespasser, or in violation of orders. 

But even if cash payment is not made for the transportation, 
is it necessarily gratuitous? Suppose that an individual owning 
a plane for his own business and pleasure, undertakes to carry a 
person in an international flight, the agreement being that the latter 
will perform certain services for the aircraft owner at the point 
of destination, and then returns to the place of embarkation. If 
the question is whether any valuable consideration flows to the 
carrier, this situation would not be gratuitous transportation, and 
would be subject to the Convention notwithstanding the fact that 





6. The inconsistency in the use of the word “persons” in Article 1, 
and “passengers” in Article 17 appears to be an oversight in draftsmanship. 
No reason suggests itself for the distinction. M. Goedhuis (op. cit. p. 92) 
believes the word “passengers” should be used in Article 1 as throughout the 
Convention. 

7. Compte Rerdu, 3rd Session, p. 20. 
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the carrier is not in the position of one engaged in the air trans- 
portation business. 

While paragraph (2) of Article 1 purports to be a definition 
of “international transportation” as used in the Convention, so much 
meaning is contained in this expression, that the paragraph be- 
comes one dealing with the scope of the Convention, just as much 
as paragraph (1). Briefly, there is international transportation 
(a) where the place of departure is in the territory of one High 
Contracting Party, e. g., a flight from the United States to Mexico 
(both parties by adherence); (b) where the place of departure 
and of destination are within the territory of a single High Con- 
tracting Party but with an agreed stopping place within territory 
subject to the sovereignty of another power, whether or not that 
power is a party to the Convention, e. g., a flight from the United 
States to the Canal Zone, with an agreed stopping point in Mexico, 
or a flight from one of the states in the Union to Alaska, with 
a regular stopping point in Canada (not yet a party to the Con- 
vention). International transportation does not exist, within the 
meaning of Article 1, where either the point of departure, or of 
destination, is not in the territory of a High Contracting Party, 
even where an agreed stopping place is, e. g., a flight from Mexico 
to Canada, with one or more stops in the United States. 


“According to the Contract Made by the Parties” : 


This paragraph* emphasizes the intention of the parties, as 
evidenced by the contract which they enter into, in determining 
what is the place of departure and the place of destination. For 
example, a person who boards a plane in Chicago to go to El Paso, 
will not be subject to the rules of the Convention because the plane 
is blown off its course and required to make a landing in Mexico, 
just across the border. Similarly, a contemplated flight from Chi- 
cage to Mexico City does not lose its international character be- 
cause the plane crashes a few miles away from the Chicago air- 
port. This emphasis upon the intention of the parties permits a 
certainty in the application of the Convention, and makes it un- 
affected by an incidental occurrence, such as a forced landing in a 
foreign state, or abandonment of a voyage before its destination 
is reached. 

A disadvantage of using the contract of the parties as the de- 
terminative factor, rather than such a possibility as nationality of 





8. Article 1, paragraph (2). 














CODIFICATION OF AIR CARRIER LIABILITY 7 





the aircraft (the suggestion of the Brazilian delegation), is that in 
one accident the liability of the carrier to different passengers may 
be governed by different laws. For example, M, a passenger, bound 
for Mexico City, boards a plane at Chicago together with N, who 
is traveling to El Paso. After traveling a few miles from the Chi- 
cago airport, the plane crashes. M’s suit against the carrier will 
be governed by the terms of the Convention; he cannot recover 
more than the limit expressed in Article 22. N may sue by local 
law, and the amount of his possible recovery is unlimited. 

Exactly the same is true in the transportation of goods; lia- 
bility as to a portion of the cargo may be subject to the Warsaw 
Rules; as to that which is being carried within the territory of one 
state, liability is governed by domestic law. Another problem in 
the same respect is raised by the section dealing with transporta- 
tion documents. By Article 4, a baggage check covering goods car- 
ried in an international flight, as defined by the Convention, must 
be issued, and must contain specific data;* by Article 5, an air 
waybill covering merchandise similarly carried in international 
{light must be issued and also must contain particular details set 
out in that article? If such a baggage check and air waybill are 
not issued and do not contain such information, the carrier will 
not be permitted to avail himself of the provisions of the Conven- 
tion which exclude or limit his liability... In the same flight, the 
carrier may be transporting baggage and merchandise not subject 
to the Convention; whether or not such goods require the issuance 
of a check or waybill must be decided by consulting the particular 
domestic law which applies. This necessitates the carrier’s as- 
certaining at his peril the fact whether or not individual passengers 
and individual items of cargo are being transported within the 
scope of application of the Convention; or he may be able to de- 
vise forms of transportation documents which satisfy both the 
Warsaw Rules and the particular domestic law which governs. 





_ = . the number of the passenger ticket, the number and weight 
of the packages, and a statement that the transportation is subject to the rules 
relating to liability established by this Convention.’ 


10. “. . . the place and date of its execution; the place of departure 
and of destination; the agreed stopping places, provided that the carrier may 
reserve the right to alter the stopping places in case of necessity, and that if 
he exercises that right the alteration shall not have the effect of depriving the 
transportation of its international character; the name and address of the 
consignor; the name and address of the first carrier; the name and address 
of the consignee, if the case so requires; the nature of the goods; the number 
of packages, the method of packing and the particular marks or numbers i 
them; the weight, the quantity, the volume or dimensions of the goods; 
statement that the transportation is subject to the rules relating to ability 
established by this Convention.” 


11. Article 4 (4) and Article 9. 
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“Whether or Not There Be a Break in the Transportation or a 
Transshipment” :’? 


Nothing appears either in the preliminary sessions of the Ex- 
perts or in the discussions at the Second International Confer- 
ence on Private Air Law regarding the meaning of these terms. 
If a “break in the transportation” is used to cover situations where 
stops are made for meals, or over-night stops,’* the problem is 
simple enough. Likewise, where a plane is forced to land to avoid 
bad weather conditions and resume the voyage with the advent of 
more favorable conditions. The word “transshipment” may raise 
more perplexing problems. In a case where passengers or goods 
must be carried on the ground from one airport to another, such 
transshipment should not alter the international character of the 
entire voyage; if this is the effect of the phrase above quoted, the 
result is clear. But in this connection, Article 31 should be re- 
ferred to, which provides that in a case of combined transportation, 
performed partly by air and partly by any other mode of carriage, 
the terms of the Convention apply only to the transportation by 
air. In other words, such incidental transportation on the ground 
does not change the application of the Convention to the other 
stages of the trip, but nevertheless such ground transportation re- 
mains subject to local law. 


Transportation With the Place of Departure and the Place of 
Destination Within the Territory of a Single High Con- 
tracting Party With an Agreed Stopping Place in the 
Territory of Another Power: 


The application of this type of international flight can best be 
understood by considering actual flights. A trip from Miami to 
the Canal Zone would be domestic; if a stop were regularly made 
in Mexico, or Colombia, it would become international, whether 
or not the territories in which such stops were made were parties 
signatory. A more extreme example would be from Detroit to Buf- 
falo; if a stop were made in Canada, the Convention would apply. 
This may seem an anomalous result, but the drafters evidently had 
it fully in mind; in the words of the Reporter, the restriction of the 
agreed stopping place to territory of a High Contracting Party was 
deliberately excluded “to extend as far as possible the field of ap- 





12. Article 1, paragraph (2). 
13. Such stops are frequently found on time schedules of air transport 
lines. See The Official Aviation Guide. 
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plication of the Convention . . . and to grasp the first opportunity 
to transform a domestic flight into an international one.’’"* 

To what extent the stopping place in the territory of another 
power must be agreed upon prior to the commencement of the 
flight may present some difficulty. Very often flights are scheduled 
between two terminals with provisions that intermediate stops will 
be made to pick up passengers on flag signals.1* Would such land- 
ings be regarded as agreed stopping places within the meaning of 
Article 1 (2)? If not, could the terms of the Convention be 
avoided by calling a stop where passengers are usually taken on, 
a flag stop? Another difficult situation can be supposed: M, a 
passenger, boards a plane at Detroit to fly non-stop to Buffalo. Ii 
he has given the matter any thought, he will believe the trans- 
action to be subject either to the law of Michigan or of New York. 
Another passenger, N, purchases a ticket for St. Thomas, Ontario, 
the carrier agreeing that a stop will be made at that point to put 
him down. This differs from the flag stop situation in that the 
stopping place is agreed upon before the flight begins. But it is not 
an agreed stopping place as far as M is concerned. Suppose in 
such a case, the plane crashed shortly after taking to the air and 
while still within the Michigan boundaries. The carrier’s liability 
to N could not come within the scope of the Convention because 
his point of destination was in a non-signatory state, In deter- 
mining liability to M, the meaning of agreed stopping place would 
become crucial. 

Where a stop is regularly scheduled to be made, but in the 
course of the flight a landing at that point is abandoned for some 
reason satisfactory to the person in charge of the plane, e. g., 
weather conditions, quarantine restrictions, civil insurrection, etc., 
such change does not deprive the transportation of its international 
character. This is provided by Article 3 (1) (c) which is a part 
of the section dealing with transportation documents.'® By virtue 
of all these considerations, the expression “agreed stopping place” 
has been set down for definition by this writer. 





14. Compte Rendu, C. I. T. E. J. A., 3d session, p. 19. 

15. The actual use of flag signals is being supplanted by radio com- 
munication between plane and airport, but the same principle applies 

16. “. . . the carrier must deliver a passenger ticket which shall con- 
tain the following . . . the agreed stopping places, provided that the carrier 
may reserve the right to alter the stopping places in case of necessity, and 
that if he exercises that right, the alteration shall not have the effect of de- 
priving the transportation of its international character.” 

The logic of placing such a provision, relating to the fundamental applica- 
tion of the Convention, in the section dealing with Transportation Documents 
is questionable. Furthermore, it is spoken of only in connection with the 
passenger ticket and the air waybill. Doesn’t it have any significance as far 
as the baggage check is concerned? 
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“Transportation to Be Performed by Several Successive Air 
Carriers”: 


By paragraph (3) resort is again had to the intention of the 
parties—this time to determine whether transportation, the various 
stages of which are performed by different air carriers, is one 
undivided conveyance. A person in Bakersfield, California, wishes 
to fly to Mexico City. He purchases a ticket from the X line which 
will carry him to Los Angeles, and also a ticket for the rest of the 
journey on the Y line, the two lines having an inter-company agree- 
ment for the sale of tickets on each other’s lines. So far as the 
portion of the flight performed by the X line is concerned, this 
is purely intrastate business. Yet, by virtue of paragraph (3)17 
when such a flight is coupled with the Convention-defined “inter- 
national transportation” it likewise becomes international, “if it has 
been regarded by the parties as a single operation.” For that rea- 
son, the X line must issue a ticket in accordance with Article 3 of 
the Convention; the baggage check must conform to the terms of 
Article 4. If an accident occurs on the portion oi the journey 
which it flies, the passenger’s recovery may be limited by Article 22, 
or he may recover nothing whatever by virtue of Article 20. 

The practical sigiificance of this feature of Article 1 upon all 
internal flights must be fully appreciated. Any transportation by 
air within the boundaries of the United States may nevertheless 
become subject to the Warsaw Rules if it constitutes a stage in 
“international transportation.” While the ordinary American air 
transport line, with no foreign terminals, may at the present time 
look upon the possibility of a law suit arising from such internal 
traffic connecting with international transportation as too remote, 
the unusual increase in foreign travel by air within the past few 
years will soon change those remote possibilities into actualities. 
To meet this problem, carriers must be prepared to issue trans- 
portation documents conformable to Articles 3 to 9, inclusive. It 
is possible that in one accident, the difference between the maximum 
recovery under the Convention and the usual amount of recovery 
allowed by juries under the common law'* would make up for 
whatever expense would be incurred in the adoption of such trans- 
portation documents. 

The emphasis placed upon intention of the parties, both by 
paragraphs (2) and (3), deserves further attention. A drawback 





aad . it shall not lose its international character merely because 
one contract or a series of contracts is to be performed entirely within a 
territory subject to the sovereignty .. . of the nag High Contracting Party.” 
18. See cases dealing with amount of recovery, p. 37, note 96 
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in its use to determine the scope of the Convention is the difficulty 
in proving what the parties intended. In so far as in a particular 
case extrinsic evidence is available to prove what the parties con- 
templated, well and good; but in the absence of such tests, what 
must be done? Furthermore, what should be the result where 
one party intended one thing, and the other party the opposite? 
To what extent will printed stipulations on the tickets and way- 
bills be accepted as proof of intention? Perhaps these difficulties 
are unavoidable. Their existence, however, must be recognized.’® 
A factor which will tend to give intention a more tangible form is 
the development of consolidated ticket offices which act as clear- 
ing houses for many lines. This development is being urged by 
air line companies for the attractive convenience it means to their 
patrons. If a person can, through one of these agencies, negotiate 
transportation which may take them over many lines, there is a 
more plausible basis for the view that the parties have regarded 
it as a single operation. 

It should be noted that paragraph (3) is restricted to trans- 
portation performed by several successive air carriers. Nowhere 
in Article 1, which presumably sets out the scope of the Convention, 
is reference made to international flights in which a portion of the 
carriage is performed by a mode of conveyance other than by air 
(except in the use of the word “transshipment”). Yet, by virtue 
of Article 31, such a situation could come within the terms of 
the Convention as to the stages performed by air, if the other 
provisions of Article 1 are satisfied. For example, a passenger 
bound from Chicago to Tampico leaves the plane at Dallas to 
proceed to Brownsville by train because of adverse flying condi- 
tions, the rest of the journey being completed by air. An acci- 
dent occurring during any stage of the trip performed by plane 
comes under the Convention, but any damage suffered while the 
passenger is being carried by railroad is governed by local law. 
For purposes of clarity, the extension of the Convention to this 
type of situation should be indicated in Article 1. 


In General: 


In so far as paragraph (3) permits the possible extension of 
the Warsaw Rules to a purely intrastate flight, though nevertheless 
connecting with an international flight, a possible constitutional 





19. Could a chartered flight constitute one of the stages of a voyage 
performed by successive carriers, within the meaning of paragraph (3)? If it 
was regarded as a single operation by the parties, yes. The fact that it was 
covered by a separate contract, standing alone, would not be conclusive. 
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question is presented, In the illustration previously used of a trip 
from Bakersfield to Los Angeles and then to Mexico City, suppose 
an accident occurs before Los Angeles is reached. In the litiga- 
tion that results, the carrier may seek to avail himself of the 
exonerative and restrictive features of the Convention. Might not 
the injured passenger effectively contend that inasmuch as the 
iransportation performed by the defendant carrier was entirely 
intrastate, no federal law or treaty can have any application there- 
to? If there is a valid analogy in cases decided under the interstate 
commerce clause of the Constitution, the answer is that when a 
passenger or commodity has begun to move from the United 
States to a foreign country, commerce between nations has com- 
menced; the fact that several different and independent agencies 
are employed in the transportation, some acting entirely within 
one state, does not affect the character of the transaction.?° 

At this point an examination of typical flights between the 
United States and foreign countries, most of them now established 
with regular schedules, will be made with an attempt by the writer 
to classify them from the standpoint of their being governed by 
the Warsaw Rules. 

(1) Flight from San Francisco to Mexico City—(a) Entire 


trip performed by one carrier. Convention applies; point of em- 
Larkation and of destination are within territory of contracting 


States. 

(b) From San Francisco to Los Angeles on A line, from Los 
Angeles to Mexico City on B line. Convention applies “if it has 
been regarded by the parties as a single operation.” 

(c) From San Francisco to Los Angeles on A airway, from 
Los Angeles to El Paso on M railroad, from El Paso to Mexico 
City on B airway. If regarded by the parties as a single operation, 
the Convention will apply to the flight from San Francisco to Los 
Angeles, and to the flight from El Paso to Mexico City, but not to 
the railroad transportation between Los Angeles and E1 Paso. 

(d). From San Francisco to El Paso by air, from El Paso 
to Chihuahua by railroad, the remainder of the trip by air, The 
Convention does not apply; of the two stages covered by air, 
neither, by itself, would come within the terms of Article 1. (See 
Article 31.) 

(2) Flight from San Francisco to San Salvador, stopping, 
among other points, at Los Angeles and Mexico City—The Con- 





20. See The Daniel Ball, 77 U. S. 557 (1870). 
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vention does not apply to any part of the transportation since the 
point of destination is in a non-contracting state. 

(3) Flight from San Francisco to Panama City, stopping, 
among other points, at Los Angeles, Mexico City and San Salva- 
dor—The Convention applies to the entire transportation; the point 
of embarkation and the point of destination are within the territory 
of a single High Contracting Party with an agreed stopping place 
within a territory subject to the sovereignty of another power, 
even though not a High Contracting Party. 

(4) Flight from San Francisco to Rio de Janeiro, stopping, 
among other points, at Los Angeles, Mexico City, San Salvador, 
Panama City—The Convention applies to the entire transportation ; 
both the point of departure and the point of destination are within 
contracting states. The fact that stops are made within non-con- 
tracting states is immaterial. 

(5) Flight from San Francisco to Honolulu—The Convention 
does not apply; the point of departure and the point of destina- 
tion are both within the territory of a single High Contracting 
Party with no stopping place within territory subject to the sov- 
ereignty of another power. The status of Hawaii with respect to 
the United States—whether it be a territory, state, colony, or de- 
pendency, seemingly is immaterial. 

(6) Flights from San Francisco to Manila, with stops, among 
other points, at Honolulu—The Convention does not apply if there 
is no agreed stopping place within territory subject to the sov- 
ereignty of a power other than the United States. 

(7) Flight from San Francisco to Canton, China, with stops, 
among other points, at Honolulu and Manila—The Convention 
would not apply, since the point of destination is in a non-contract- 
ing state. 

The above enumeration represents only typical situations. 
Other international flights which are now scheduled, as to Van- 
couver, Winnipeg, Montreal, the British possessions in the West 
Indies, French and Dutch possessions in South America, could be 
similarly analyzed only at the expense of great length. 


Recommendations: 


(1) Definitions should be more freely used.2*— Among others, 





21. Compare the extensive use of definitions in aeronautical legislation 
in the United States. See Fred D. Fagg, Jr., “The Minnesota Aeronautics Act,” 
4 JOURNAL oF AiR Law 340 (1933); “The Uniform State Aeronautics Regulatory 
Act proposed by the National Association of State Aviation Officials,” 5 JouRNAL 
or AtR Law 630 (1934). 
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the following terms suggest themselves for a more precise delimita- 
tion of their meaning: 

Passenger—Should the term include one who is rightfully in 
the plane, but not in the role of a passenger, e. g., a government 
inspection official??? Should a stowaway be considered a passenger? 

Carrier—It should be pointed out specifically that this term 
is not restricted to persons regularly engaged in the business. Also, 
the difficulty presented by the situation where ownership and con- 
trol of a plane are in separate hands should be met. M. Goedhuis?* 
suggests that the word be considered to mean the person with whom 
the contract of transportation is concluded. This would be help- 
ful, particularly where contracts are negotiated with air express 
agencies, in which cases the agency is regarded as the carrier rather 
than the operator or owner of the plane. But such an interpretation 
should not be permitted to lead to confusion where passage is pur- 
chased from a ticket agency, where the passenger is dealing with a 
separate corporation whose shares are either owned by all the lines 
whose tickets are handled, or by private interests entirely. In such 
a situation, ordinary rules of principal and agent apply. 

Gratuitous transportation—Should mean where no money con- 
sideration is paid. The presence of consideration in other forms 
should not make what is otherwise gratuitous transportation into 


transportation for hire. It should not extend to the transportation 
of those who are wrongfully in the plane, because the Convention 
as a whole seems only concerned with the liabilities growing out 
of the commercial relations of passengers or shippers, and the 


carrier, 

High Contracting Party—Does this term include a state hav- 
ing the power to enter into international treaties in its own behalf, 
notwithstanding the fact that such state is subject, in some degree, 
to the sovereignty of another Power, e. g., Canada ?*4 

Agreed stopping place—How do flag stops fit in with this 
term? What is its application to the situation where a flight is 
scheduled as non-stop, but the carrier agrees, just before the flight 
commences, to make an intermediate stop for one passenger to 
alight ? 

Transshipment—(1) What is the line of distinction between 





22. In the United States it is a usual practice for Bureau of Air Com- 
merce officials to ride, without charge, to their points of duty in air transport 
planes, when space is available. 

- Op. cit. p. 94. 

24. By the Imperial Conference of 1926, the right of Canada and the 
Irish Free State to negotiate directly with foreign governments was fully 
recognized. Thereafter, each is bound only by a treaty signed by its repre- 
sentative. But the sovereignty of these two dominions is by no means complete. 
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transshipment as used in Article 1, and transportation performed 
“partly by any other mode of transportation” as used in Article 31? 
If carriage is arranged between two contracting states, and trans- 
shipment is made over the border separating their two territories, 
has this any effect upon the application of the Convention? 

(2) The provision in Article 3 (1) (c) that the carrier re- 
serves the right to alter stopping places in case of necessity with- 
out affecting the international character of the transportation is a 
matter of scope and should find a place in Article 1. 

(3) The application of the Convention to flights combined 
with other modes of conveyance should be specifically treated in 
Article 1, and distinguished from what is meant by transshipment. 

(4) Since the drafters intended the widest possible extension 
of the terms of the Convention, this writer believes it feasible to 
include a provision to the effect that where the point of departure 
is in a contracting state, and the point of destination is in a non- 
contracting state, but where one or more stopping places are lo- 
cated within the territory of contracting states other than the High 
Contracting Party in which the point of departure is located, the 
Convention shall apply to that part of the transportation performed 
up to the time of the last stopping place situated within the ter- 
ritory of a High Contracting Party. For example, in a flight from 
Mexico City to Montreal, with several stops in the United States, 
as the Convention stands, no part of this flight would come within 
its terms since the point of destination is not in a High Contracting 
Party. Under the above recommendation, the Convention would 
apply to the flight up to the time of the last stopping place in the 
United States. Similarly, where the point of departure is in a non- 
contracting state, and the point of destination is in a contracting 
state, and where one or more stopping places are located within 
the territory of contracting states other than the High Contracting 
Party in which the point of destination is located, the Convention 
shall apply to that part of the transportation performed from the 
time of the first stopping place situated within the territory of a 
High Contracting Party up to the time that the point of destination 
is reached. An example of this would be a flight from Vancouver 
to Mexico City, via Seattle, San Francisco and Los Angeles, This 
innovation would permit the Convention to govern that part of the 
flight from Seattle to Mexico City. 


Article 2. (1) This Convention shall apply to transportation 
performed by the State or by legal entites constituted under 
public law provided it falls within the conditions laid down in 
Article 1. 
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(2) This Convention shall not apply to transportation per- 
formed under the terms of any international postal Convention. 


In connection with Article 2, the British Carriage By Air 
Act®® provides that: 

“Every High Contracting Party to the Convention who has not availed 
himself of the provisions of the additional Protocol thereto shall, for the 
purposes of any action brought in a court in the United Kingdom in accord- 
ance with the provisions of article 28 to enforce a claim in respect of car- 
riage undertaken by him, be deemed to have submitted to the jurisdiction of 
that court, and accordingly rules of court may provide for the manner in 
which any such action is to be commenced and carried on; but nothing in 
this section shall authorize the issue of execution against the property of any 
High Contracting Party.” 


This article does bring up the difficult question of a suit against a 
sovereignty. But this is more a matter to be governed by the state 
against which suit is sought to be brought; it can hardly be con- 
tended that a state ratifying the Convention, without the additional 
protocol, thereby impliedly consents to being sued; only the clear- 
est of express terms could be said to have that effect. 

Because of the insistence of the British delegation of their 
right of reservation to paragraph (1) of this article, and after 
heated objections to the British stand on the part of other dele- 
gates,”° an additional protocol was added by which the contracting 
parties reserve the right to declare that paragraph (1) of this arti- 
cle shall not apply to international transportation by air performed 
directly by the State, or by any territory under its sovereignty. 
The international transportation contemplated by this reservation 
evidently includes all types of air transport performed “directly by 
the State’”—purely commercial transportation, as well as that per- 
formed only in the public interest. As pointed out by M. Ripert,’ 
“The tendency of all laws, at the present time, is to treat commer- 
cial undertakings by the State on a paritv with the enterprises 
of private individuals.” 

The reservation permitted by the Additional Protocol was ex- 
ercised by the United States Senate at the time it gave its advice 
and consent to adherence.*® 





25. 22 and 23 Geo. 5, ch. 36 (19382). 

26. Procés Verbaur, p. 97. The Italian delegate stated: “The British 
reservation has a very great practical importance; for the moment it has none, 
since there are no air transport companies belonging to the State, but none- 
theless, the fact remains that the hypothesis may become a reality.” 

See Maschino, “La Convention de Varsovie et la Résponsabilité du Trans- 
porteur Aérien,”’ 14 Droit Aérien 4, 7 (1930). 

27. Procés Verbauz, p. 98. 
28. See Latchford, op. cit. p. 83. 
The reservation contained in the Brussels Convention (Article 13) is more 
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III. Lrapsitity oF THE CARRIER. 


Article 17. The carrier shall be liable for damage sustained 
in the event of the death or wounding of a passenger or any 
other bodily injury suffered by a passenger, if the accident which 
caused the damage so sustained took place on board the aircraft 
or in the course of any of the operations of embarking or dis- 
embarking. 


Who Is the Carrier? 


The ambiguity in the use of the word carrier, as used in Arti- 
cle 17 with respect to passengers, and in Article 18 with respect to 
goods, would be clarified by a definition in Article 1, as previously 
suggested. Goedhuis*® points out that it may mean proprietor, the 
charterer, or the owner; also, that the matter of this definition was 
sent back to the C. I. T. E. J. A. for further consideration. It 
would seem that mere ownership would have no controlling effect 
in determining who is liable.*® It is the one who undertakes to 
carry who assumes the burden of liability, regardless of the name 
or ownership of the means of conveyance by which the transporta- 
tion is effected. This has been recognized in the general law of 
carriers in the United States, regarding the liability of express 
companies. Goods which they undertake to transport are con- 
sidered to be in their continuous custody even though the actual 
transportation is effected by means of vehicles belonging to and 
controlled by others. Their name or ostensible acting as agents or 
forwarders is not allowed to change this rule of liability. A view 
of the problem raised in such a situation can be seen in Kentucky 
Bank vy. Adams Express Co.,°! wherein the express company under- 
took to transport money from one city to another for the plaintiff. 
The train in which the money was being carried fell from a trestle 
and was destroyed, together with the money, by fire, the accident 
evidently caused by the negligent care of the trestle by the railroad 
company. The court viewed the railroad as agent of the express 
company and stated that the fact that the latter had no control 
over the railroad company or its servants was immaterial. ‘“Con- 
trol of the conduct of an agency is not in all cases essential to lia- 
bility for the consequences of that conduct.” The air express agen- 





IHmited: “This Convention does not apply to vessels of war nor to Govern- 
ment vessels appropriated exclusively to the public service.” 

29. Opn. cit., p. 93. 

30. Yet, in the field of maritime law, the Harter Act emphasizes the lia- 
bility of the owner, “If the owner exercises due negligence, ete., neither the 
vessel, her owner, charterers, or agents shall be responsible (when the fault 
is due to an error in navigation or management) nor shall the vessel, her owner, 
charterers, agents, or master, be held liable for losses arising from dangers 
of the sea, acts of God,” etc. 46 U. S.C. A. 192. 

31. 93 U. S. 174 (1876) 
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cy presents the same problems, since the rate, structure, regula- 
tions, inter-company arrangements, etc., are almost exactly similar 
to those used by the railway express agency.** Because of this, and 
because the Convention does not specifically treat this phase of air 
transportation, the law that has developed in the United States 
regarding express companies will probably furnish valuable aid in 
air transport litigation.** 

Another development in aviation can be considered with regard 
to the scope of the word “carrier.” Some air lines have arrange- 
ments whereby telegraph companies provide pick-up and delivery 
service in the transportation of merchandise. Such telegraph com- 
panies should not be regarded as carriers within the meaning of 
the Convention. Although the shipper and consignee deal di- 
rectly with them, they act as agents rather than independent con- 
tractors. They do not, like the express agencies, set the rates for 
the transportation. 


Who Is a Passenger? 


There must be a contractual relation of passenger and carrier ; 
Article 3 (1) specifically provides that a passenger ticket must 
have been issued and delivered. Otherwise the carrier “‘shall not 
be entitled to avail himself of those provisions of this Conven 
tion which exclude or limit his liability.”** Gratuitous transporta- 
tion performed by an air transportation enterprise is expressly 
included within the terms of the Convention.*® Insofar as this 
means transportation furnished without charge, but to serve a pur- 
pose of the carrier, e. g., the carrying of a notable person for ad- 
vertising value, the carrying of a representative of the company 
to a new post of duty, or of an attorney to defend an action in 
another country—this provision cannot be criticized. In such a 
case, there is as much a quid pro quo as where a passenger pays the 
regular rate. Furthermore, there is nothing in the relationship be- 
tween carrier and passenger in such gratuitous transportation which 
presents a characteristic justifying a different standard of lia- 
bility. But even if transportation is thus offered gratuitously, 
the carrier, to preserve his rights under the Convention, should 





32. Frank E. Quindry, “Air Express,” 4 JouRNAL oF AIR Law 145 (1933). 

33. See Moore, Carriers, p. 35, sec. 9. 

34. Article 3 (2). 

Note that the passenger ticket may be in any form; no sanction is im- 
posed for failure to include in it the details specified in Article 8 (1). The 
provision as to baggage checks (Article 4) and waybills (Article 5) differs. 
Each must contain certain of the particulars mentioned for the carrier to 
avail himself of the protective features of the Convention. 

35. See discussion in connection with Article 1 (1). 

36. See Goedhuis, p. 87 et seq. 
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issue a passenger ticket. This entire matter would be clarified 
by an adequate definition of gratuitous transportation, as recom- 
mended at the end of Article 1. 

In the general law of carriers in the United States, the rela- 
tion of carrier and passenger is equally dependent on the existence 
of a contract of carriage, but there need not necessarily be an ex- 
press contract; the agreement may be implied from the circum- 
stances of the particular case. If a person accepts a gratuitous ride 
from a carrier, in good faith, he is considered a passenger and 
entitled to the same degree of care for his safety and protection as 
paying passengers. If he is wrongfully on the vehicle, the carrier 
owes him no duty except not to injure him wantonly or wilfully. 


“Death or Wounding of a Passenger or Any Other Bodily 
Injury”: 

Since all the states of the Union now have wrongful death 
statutes,*7 no innovation is presented by this portion of Article 17. 
In speaking of “other bodily injury suffered by a passenger,” did 
the drafters of the Convention have in mind the injury a passenger 
may sustain through fright? Certainly, in the very nature of air 
traffic, there is abundant opportunity for such cases to arise. The 
characterization of the injury as bodily would not keep these cases 
out, since in almost all cases of injury caused through fright, there 
is a real physical disability suffered, such as extreme nervousness, 
hemorrhage, miscarriage, traumatic neurasthenia, insanity, physical 
injury consequent upon fainting, etc.** In railroad cases, there is 
an intimation that even if actual physical injury. does not result, 
recovery can be had for mere fright or mental suffering where 
the carrier was guilty of wilful and wanton negligence.*® If this 
view were carried over into the law of air carriers, recovery would 
have to be permitted for fright occasioned by a pilot engaging in 
acrobatic flying. The Convention, by the use of the word bodily 
would be barred from following domestic law in this latter respect. 


“If the Accident Took Place on Board the Aircraft, or in the 
Course of Any of the Operations of Embarking or 
Disembarking” : 


Such a provision illustrates the inherent difficulty of freezing 





37. Tiffany, Death by Wrongful Act (2d ed., 1913) Preface, xx. 

88. See the collection of cases in Green, ‘‘Fright Cases,” 27 Ill. L. Rev. 
761 (1933), particularly the section dealing with passengers, p. 775. 

39. See the opinion expressed in Hines v. Evans, 105 S. E. (Ga. App.) 59 
(1920). 
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into words the exact limitations of a law—to draw a line on one 
side of which liability exists and is absent on the other.*° If the 
line is too definitely drawn, in a matter which will always offer 
widely varying circumstances, the rule becomes inflexible. If it is 
too loosely gauged, the rule is ambiguous and its content must be 
limited by many different judges who are called upon to construe it. 


If we regard the Convention as a whole, we are safe in as- 
suming that the intention was to limit its application to such time 
that the passenger is exposed to dangers of aviation. An inter- 
national convention is not necessary to govern the liability of an 
air line company in its capacity as waiting-room proprietor, or 
station-wagon operator. 

This article states that the carrier is liable if the damage was 

ustained while the passenger was on board the aircraft. This is 
presumably so whether the plane is in flight or on the ground pre- 
paratory jor flight, or in any other position incidental to the pur- 
pose of the contract of carriage. While this would take care of 
the majority of cases, there is a fringe of possibilities which must 
also be provided for. A passenger may be exposed to dangers of 
aviation before he boards the plane, or after he alights from it.*! 
To cover these cases, the somewhat vague expression “in the course 
of any of the operations of embarking or disembarking” was used. 
When do these begin and end? In the city of Chicago, it is com- 
mon to purchase air transport tickets at an agency in the business 
district and travel to the airport in a station wagon. The relation 
of passenger and carrier exists from the time the ticket is bought; 
at that time, new liabilities and rights exist between the parties. 
But if injury were sustained in the course of transportation to the 
airport, the nature of those rights and liabilities would be gov- 
erned not by the Convention, but by local law, since the passenger 
has not yet come into contact with the company in its capacity as 
a carrier by air. That is a clear case. If the airport waiting-room 
is maintained by the carrier, is an injury sustained therein by a 
passenger within the terms of the Convention? The passenger is 
present there for the purpose of embarkation. But again the pur- 
pose of the Convention must be considered; no hazard peculiar 





40. Compare the remarks of Justice Holmes in Schlesinger v. Wisconsin, 
270 U. S. 230, 46 S. Ct. 260, 262 (1926): “While I should not dream of asking 
where the line can be drawn, since the great body of the law consists in draw- 
ing such lines, yet when you realize that you are dealing with a matter of 
degree you must realize that reasonable men may differ as to the place where 
the line should fall.’ 

41. In Curtiss Wright Flying Service, Inc. v. Williamson, — Tex 
51 S. W. (2d) 1047 (1932) a passenger, after the plane had landed with its 
door an the far side from the hangar, walked to the front of the plane, under 
the wing and fell into the revolving svete. 
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to air navigation has been encountered. To permit the air carrier 
to limit his liability as a waiting-room operator would be a dis- 
crimination against every operator of railway or bus passenger 
stations. 

Most large airports are managed so that passengers for a 
particular plane are kept behind a gate until the ship is in position 
and ready to be loaded. The gate is then opened and the passengers 
walk to the plane. The very fact that a gate is used indicates that 
particular hazards exist ahead. It is at this point that the passenger 
passes from the custody of the waiting-room operator, to the cus- 
tody of the person or corporation who is going to perform the con- 
tract of carriage. This would seem then the logical place to draw 
the line. 

It must be remembered, however, that not all flights commence 
at large airports so arranged. A passenger may board a plane at 
an intermediate stop where no barriers exist between hangar and 
landing field. This consideration, therefore, forbids stating the rule 
in terms of station gates or other aspects of the physical situation 
which would not be everywhere duplicated.*? 

In the law of carriers in the United States, all the rights and 
duties which flow from the passenger-carrier relation may exist at 
the moment the person steps on the premises of the railroad—and 
even though he has not yet purchased his ticket, although he has 
the intention so to do.** 


In General: 


(1) Because of the use of the word “accident” in Article 17, 
the Convention may be given a more restricted application than was 
intended by its drafters. In Article 18, the word “occurrence” 
(lévénement) is used in the same relative position regarding the 
transportation of goods. The latter term has a broader meaning 
than the former. Accident connotes that which is unforeseen, un- 
expected, undesigned. There is nothing in the preliminary dis- 
cussions to indicate the intention to have the carrier’s liability so 
conditioned. 

(2) Goedhuis raises the question** whether liability should 
not be expressly limited to damages caused as the result of, or in 





42. The General Conditions of Transport of the I. A. T. A. provide (IA, 
Article 7, par. 2): ‘“(1) The presence of passengers upon the area of de- 
parture or near aircraft is forbidden without the express permission of the 
officials of the carrier. (2) Passengers must only enter or leave aircraft at 


the request of such officials.” 
43. Central of Ga. Ry. v. Bell, 187 Ala. 541, 65 S. 835 (1914); Cooley 


on Torts (4th ed., 1932) see. 465, p. 306, note 23. 
4 Op. cit. p. 160. 
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the course of transportation. In other words, Article 17 is broad 
enough, on its face, to make the carrier liable for injury sustained 
by two passengers engaging in mutual combat. It must be admitted 
that the Convention does not specifically cover this point. The 
only help the carrier would get from the Convention in such a 
situation would be Article 20 (1) which exonerates him if he has 
taken all necessary measures. Whether this can be accepted as 
completely reassuring is open to question, But the result in such a 
case, in the hands of a competent court, would not be in doubt, since 
the very purpose of the Convention is to take away the liability of 
the carrier in situations where damage is caused without his fault. 
This underlying purpose should have considerable weight in clarify- 
ing some of the ambiguities of the Convention. 

(3) It will be noticed that Article 17 does not extend the 
period of transportation of passengers by air as far as Article 18 
(2) does with respect to baggage or merchandise—“or, in the case 
of a landing outside an airport, in any place whatever.” This 
provision was undoubtedly inserted to cover the situation where 
goods are damaged after a forced landing is made, a circumstance 
which would make it difficult, if not impossible, for the consignor 
to prove just where the damage was sustained. Under similar 
circumstances in the carriage of passengers, this difficulty would 


not be encountered. If the passenger disembarked and walked 
away from the aircraft, his passing out of the custody of the car- 
rier breaks the continuance of the latter’s responsibility. 


Recommendations: 


The expression “in the course of any of the operations of 
embarking or disembarking” should be defined. It might be stated 
that these operations commence, where embarkation takes place at 
an airport operated with a restraining barrier for passengers about 
to go aboard, when passage is made through such gate, and vice 
versa, on disembarking, and that in other situations, such operations 
shall be deemed to have commenced when the passenger is exposed 
to the particular hazards of transportation by air. 

The word “accident” should be replaced by the broader term 
“occurrence.” This substitution, it is believed, does not enlarge the 
scope of the Convention beyond what was intended by the drafters. 

Article 18 (1) The carrier shall be liable for damage 
sustained in the event of the destruction or loss of, or of damage 

to, any checked baggage or any goods, if the occurrence which 


caused the damage so sustained took place during the transporta- 
tion by air. 
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(2) The transportation by air within the meaning of the 
preceding paragraph shall comprise the period during which the 
baggage or goods are in charge of the carrier, whether in an 
airport or on board an aircraft, or, in the case of landing outside 
an airport, in any place whatsoever. 


(3) The period of the transportation by air shall not extend 
to any transportation by land, by sea or by river performed out- 
side an airport. If, however, such transportation takes place in 
the performance of a contract for transportation by air, for the 
purpose of loading, delivery or transshipment, any damage is 
presumed, subject to proof to the contrary, to have been the 
result of an event which took place during the transportation by 
air. 


Different considerations apply as to the period of time during 
which the carrier should be liable for damage to goods, as con- 
irasted with liability for damage to passengers—at what factual 
stage potential liability attaches, and ends, or is suspended. For 
one thing, when goods are in the custody of the carrier, they are 
completely within his control. Secondly, once the consignor de- 
livers goods to the carrier, the former has no means of establishing 
at what particular time or under exactly what circumstances the 
injury was sustained. Both of these considerations dictate that 
the liability of the carrier attach upon delivery of the goods to him; 
the responsibility not to end until delivery to the consignee. This 
is particularly so where the contract of transportation is completed 
by successive carriers. Notwithstanding these considerations, the 
Convention adopts a different criterion in determining whether 
the carrier is liable for injury to goods or baggage. It provides 
that: (1) the goods or baggage must be in the custody of the 
carrier, whether in an airport or on board an aircraft, or (2) in 
case of a landing outside an airport, in any place whatsoever.*® 

This formula makes possible a gap of non-liability at various 
intermediate points in the performance of a contract of transporta- 
tion of goods. Suppose merchandise is being forwarded by air 
express from Chicago to Mexico City, under one contract entered 
into in Chicago between the consignor and a domestic carrier by 
air who undertakes to transport the goods to El Paso and there 
deliver them to another carrier for the balance of the distance. 
Under Article 1 (2) and (3), the whole of this transaction comes 
within the terms of the Convention (Mexico is a party by adher- 
ence). Suppose that in El Paso, to effect the delivery from one air 
carrier to the other, it is necessary to transport the goods by vehi- 





45. It may be argued that this standard is the same as though the Con- 
vention read, from the time the carrier takes possession until the time of de- 
livery to the consignee. If this is the effect, it is difficult to see why 
such wording was not used, from the standpoint of simplicity and ease of 
administration. 
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cle from one airport to another, and that in such operation the 
goods are damaged. By both paragraphs (2) and (3) of Article 18, 
the liability for such damage (regardless of who the defendant 
may be, the initial carrier, the transfer company if there is one, 
or the second carrier) would not be governed by the Warsaw 
Convention, notwithstanding that any liability incurred at any prior 
or subsequent stage of the journey, would come within its terms. 
Confusion would be the result: would the responsibility be gov- 
erned by the law of Texas, where the injury took place, or the law 
of Illinois, where the contract was entered into ?4 

It is also to be noticed that by the terms of Article 18, the 
carrier’s responsibility for damage to baggage or merchandise may 
arise earlier in point of time than with respect to passengers. Bag- 
gage checked in the airport waiting-room comes within the pro- 
visions of the Convention at that moment, whereas the passenger 
to whom such baggage belongs remains subject to domestic law 
until he approaches the plane preparatory to embarkation. The 
same is true in the opposite situation upon arrival at the point of 
destination.*? 

In paragraph (1) of this article, in stating that ‘the carrier 
shall be liable for damage sustained in the event of the destruction 
or loss of, or of damage to, any checked baggage . . .” the 
drafters of the Convention overlook the fact that in Article 4, para- 
graph (4), the statement is made that if the carrier accepts bag- 
gage without a baggage check having been delivered, the carrier 
shall not be entitled to avail himself of those provisions of the 
Convention which exclude or limit his liability, The latter pro- 
vision would indicate that a carrier is responsible whether or not 
baggage accepted is checked. In view of this, the limitation of 
Article 18, paragraph (1), to checked baggage is misleading. What 
was probably meant was baggage which the carrier takes into his 
custody in the transportation of passengers, as distinguished from 
articles which the passenger takes charge of himself. 

Paragraph (3) of this article provides that where transporta- 
tion by land, by sea, or river takes place in the performance of a 
contract for transportation by air, any damage is presumed, subject 
to proof to the contrary, to have been the result of an event which 





46. Appreciate the further difficulties presented by the application to 
this situation of Article 30, discussed infra p. 50. 

47. Note that the General Conditions of Transport, Article 19, par. (4), 
make it one of the stipulations in contracts of transportation that the carrier 
shall accept no responsibility in connection with surface transportation at 
departure and destination, whatever may be the legal grounds upon which 
any claim concerning any such liability may be based. 
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took place during transportation by air. With a few hypothetical 
cases, the meaning of this provision may be appreciated. 

(1) If the air transport line operates its own pickup and 
delivery service, it will be liable either under the Convention or at 
common law, wherever the damage may have occurred. But wish- 
ing to take advantage of the exemptions and limitations of the 
Convention, the carrier will allow the presumption to stand, offering 
no proof that damage really occurred in the course of delivery 
service by land. The danger lies in the possibility that plaintiff 
may have proof that the damage did in fact occur during trans- 
portation by land. 

(2) If the delivery or pickup service, taking place in the 
performance of a contract for transportation by air, is performed 
by someone other than the air transport line, and perhaps not in 
privity of contract with it, and the goods have been damaged, the 
air transport line will marshall its evidence to overcome the pre- 
sumption that damage occurred during the transportation by air. 
The danger lies in that it may be impossible to gather such con- 
vincing evidence as to amount to proof of that fact. 

Understanding that the Convention is directed to relieve the 
carrier from responsibility for damage occasioned by the peculiar 
danger incident to carriage by air, it is necessary to draw the line 
between those activities properly within the scope of the Conven- 
tion and those for which the carrier should stand liability under 
the ordinary common law rules, like every other transporter of 
goods. But loading and delivery operations by land must neces- 
sarily become an important adjunct to transportation by air. Again, 
the line is difficult to draw. 

A more conclusive method of handling this problem is found 
in the C. I. M.,48 which provides that regular automobile or navi- 
gation services which complete a journey by rail and carry inter- 
national traffic under the responsibility of a connecting state or of a 
railway may, by their own volition, make their undertakings sub- 
ject to all the obligations and rights conferred on railways by the 
Convention.*® If a similar provision were incorporated into the 
Warsaw Convention, it would mean that an air carrier, operating 
its own land delivery service, could invoke the protection of the 
Convention, whether the damage occurred in transportation by air, 
or by land, and apart from its ability to prove or disprove exactly 
where the damage was sustained. But the probability that this 





48. Article 2, secs. 1 and 2. 
49. “Subject to any modifications necessitated by differences in the meth- 
ods of transport.” 
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would be regarded by the courts as a discrimination against other 
carriers by land must be recognized. 

In the United States, the carrier becomes liable as such upon 
the delivery of goods into his custody for immediate shipment, and 
regardless of the carrier placing the goods in a warehouse pending 
shipment, he is still liable as carrier. But where the carrier holds 
goods at the request of or for the accommodation of the shipper, 
his liability is that of a warehouseman, responsible only for ordi- 
nary care.°° 

Article 19. The carrier shall be liable for damage occasioned 

by delay in the transportation by air of passengers, baggage or 

goods. 

M. Goedhuis points out®! that liability for delay was objected 
to strongly by the I. A. T. A., but that the authors of the Conven- 
tion believed it would be illogical that in a mode of transportation 
which is supposed to be extra fast, passengers could not complain 
of delay. 

But this provision is not a wide open source of liability. The 
plaintiff, to make out his case, must show: 

(1) That there was, in fact, a delay—a departure from sched- 
uled time, or, if time of departure and arrival were not scheduled, 
that the transportation took an unreasonable length of time. In the 
General Conditions of Transport prescribed by the I. A. T. A.°8 
it is stipulated that ‘carriers do not guarantee the carriage or de- 
livery of goods within a definite time except by special agreement 
incorporated in the air consignment note.” And in connection 
with passengers and baggage, these same conditions provide :* 
“the time tables of carriers furnish indications of average time 
without these being in any way guaranteed.” Such stipulations in 
the contract may make it impossible to prove the fact of delay.™ 

(2) That the delay occurred during “transportation by air.” 





St. Louis, etc,, R. Co. v. Knight, 122 U. S. 79, 7 S. Ct. 1132 (1887). 
Op. cit., p. 166. 

Procés Verbauz, p. 37. 

IB, Article 9. 

IA, Article 19, par. 1, (2). 

55. Airlines in the United States make similar stipulations. The time 
tables of Northwest Airlines state: ‘Schedules show the time at which planes 
may be expected to arrive at and depart from stations, and to connect with 
other planes or trains, but the company will not be responsible for conse- 
quences arising from delays or from errors in the printed schedule. The time 
shown is subject to change without notice.” 

Those of Pennsylvania Airlines provide: ‘These time tables show the 
time at which planes may be expected to depart from and arrive at the several 
stations shown and to connect with trains or other planes, but their departure, 
arrival or connection at the time stated is not guaranteed. Pennsylvania Air- 
lines and Transport Company will not be responsible for errors or omissions 
in time tables, inconvenience or damage resulting from delays to planes or 
failure to make connections and also reserves the right to vary from the times 
shown, without notice to the public. All schedules, fares and information sub- 
ject to change without notice,’"”’ The Official Aviation Guide, May, 1935. 
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This is ambiguous. The absence of a supplementary clause, such 
as that in Article 18 (2), explaining what is embraced by this ex- 
pression, may imply a strict limitation to delay taking place while 
the plane is in flight. Such an interpretation is highly unreasonable, 
almost absurd. Delay is almost certain to occur not while the 
plane is in flight but during a postponed departure, or during need- 
less landings, or landings necessary because of the negligent care of 
the plane, etc. 

(3) That as the result of such delay the plaintiff suffered 
damages. The limitation on the carrier’s liability for damage 
caused by delay is, by Article 22, 250 francs per kilogram in the 
case of goods, and 125,000 francs as to passengers. 

If the plaintiff can show all of the above, the carrier may 
nevertheless avoid all liability if he can make proof according to 
Article 20, the exemptive provisions of which present a formidable 
obstacle to any recovery. Their effect will be discussed later in 
this article. 

Alternative theories of liability may be considered: In the 
United States it may be generally stated that a carrier is liable 
only for such delay as arises through its negligence, and when 
injury is caused thereby. The law implies an undertaking to de- 
liver within a reasonable time.*® This is essentially the same stand- 
ard of liability imposed by the Warsaw Convention. 

That provided by the C. I. M. is also similar: “The railway 
shall be liable . . . for any damage caused through delay in de- 
livery. . . . The railway shall not be responsible for damage re- 
sulting from delay in delivery, if it can prove that the delay was 
occasioned by circumstances outside its control.”°? But the measure 
of recovery is specifically set out: if the plaintiff is unable to prove 
the damages suffered as the result of the delay, the railway is 
obliged to pay a proportion of the cost of carriage, increasing with 
the duration of the delay, up to a maximum of 50% of the cost of 
carriage. For example, a delay not exceeding one-tenth of the 
period allowed entitles the plaintiff to recover one-tenth of the 
cost of carriage. But where proof is adduced of loss resulting 
from the delay, compensation not exceeding the cost of carriage 
may be recovered.*® It has been pointed out that this machinery 
is advantageous both to the carrier and shipper; to the former 
because it permits him to foresee exactly the maximum extent of 
his potential liability, and to the latter because it relieves him from 





66. 10 C. J. 288, $31. 
57. Article 27, sections 1 and 3. 
58. Article 33. 
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the burden of proving the elements of his damages in every case. 
It is believed, however, that there is an element of unfairness in 
this method. Where lines are operated under competitive condi- 
tions, sufficient inducements exist to run on scheduled time; in the 
infrequent cases of unreasonable delay, damages should be required 
to be specifically proven. Possibly, an automatic sliding scale of 
damages such as that authorized in the C. I. M. would be appro- 
priate where carriers are government owned and are operated 
under monopoly conditions, In such cases, the recovery savors 
of a penalty rather than compensation. 


Article 20. (1) The carrier shall not be liable if he proves 
that he and his agents have taken all necessary measures to 
avoid the damage or that it was impossible for him or them to 
take such measures. 


(2) In the transportation of goods and baggage the carrier 
shall not be liable if he proves that the damage was occasioned 
by an error in piloting, in the handling of the aircraft or in navi- 
gation and that, in all other respects, he and his agents have 
taken all necessary measures to avoid the damage.59 


In General: 


Reaching Article 20, we come to the heart of the Convention. 
Here is the means by which the carrier can avoid responsibility 


altogether. In discussing this article, it is necessary to make some 
assumption as to the desirability of giving the air carrier a special 
and more lenient measure of liability than other carriers. If one is 
of the view that such leniency should not be extended and that the 
air transport industry should be subjected to the same degree of 
responsibility as carriers by land, a view which was forcefully 
defended by the Soviet delegation,®° the whole structure of Arti- 
cle 20 must be redesigned. The writer has chosen, rather, the 
assumption that limited, liability is logically and economically de- 
sirable—logically, in part because of the special treatment ship- 
owners have received for reasons which apply with equal force 
to air line companies,*! and economically because the trend cf 
opinion is toward the encouragement of the aviation industry’s de- 





59. In two respects, the form of Article 20 may lead to some confusion. 
First, by dividing the article into two paragraphs and making the second 
applicable to the transportation of goods and baggage, it is possible to jump 
to the conclusion that paragraph (1) applies only to the transportation of 
passengers; to avoid this interpretation, the insertion at the beginning of 
paragraph (2) of the words ‘In addition,” or “Furthermore,” would be helpful. 
Second, at the end of paragraph (2), the words found at the end of the first 
paragraph, “or that it was impossible for him or them to take such measures,” 
have been omitted. No reason is seen for this omission. Goedhuis (p. 192) lists 
this as one of the matters to be considered upon revision of the Convention. 

60. Procés Verbauz, p. 26. 

61. For example, the fact that when a catastrophe occurs to plane or 
ship, usually the entire investment of the owner is absolutely lost. 
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velopment—witness the liberality of government subsidies, munici- 
pal construction and maintenance of airports, etc. 

That limitation of liability is only one method of relieving the 
burden must be recognized. M. Kaftal advocates a system of ab- 
solute liability coupled with compulsory insurance.** Such a system 
has its advantages: The person damaged is entitled to compensa- 
tion regardless of such immaterial factors as how the accident oc- 
curred; the time and expense of litigation is dispensed with; losses 
are apportioned over the industry as a whole. 

Accepting the basic principle of Article 20 as representative of 
the views of the majority of the delegates, we concern ourselves 
only with its interpretation. 


Agents: 


The word “agent” has been translated from the French 
préposé, which has the meaning of “officer,” or “person in charge.” 
It does not have the legal meaning that “agent” has, of one in the 
position of a proxy, or one who contracts with third parties on 
behalf of a principal. For this reason the word “servant” may be 
a more correct translation, as the latter term includes all who act 
under the authority and direction of another. 


Necessary Measures: 


The use of the word “necessary” in connection with the meas- 
ures to be taken by the carrier may be productive of some con- 
fusion in Anglo-American courts where the standard of “rea- 
sonabizess” has always been used. “Necessary measures” con- 
notes everything required to prevent the accident; “reasonable 
measures” leaves room for recognition of the fact that human 
foresight and judgment can never be infallible. The word “reason- 
able” was used in the preliminary drafts®** and the substitution of 
the word “necessary” was proposed by the Soviet delegate.® 

The taking of necessary measures is an extremely wide term."* 





62. Great Britain was the chief advocate of limited liability in the pre- 
liminary discussions. Procés Verbauz, p. 29. 

63. André Kaftal, “Liability and Insurance,” 5 Air L. Rev. 157 (1934). 
See the resolution proposed by M. Kaftal and adopted by the International 
Air Congress meeting at The Hague in 1930, which recommends the study by 
the Citeja of insurance methods to be used in conjunction with the Warsaw 
Convention, 14 Droit Aérien 740 (1930). See, also, Robert Homburg, ‘‘Com- 
pulsory Aviation Insurance,” 4 Air Law Rev. 274 (1933). 

. See Compte Rendu, Citeja, 3rd Session, p. 47. 

65. Procés Verbauz, pp. 26, 136. At another point it was intimated by 
the Swiss delegate that while “reasonable measures” may have a precise mean- 
ing in England, it conveys no thought whatever, elsewhere. Page 31. 

Must these phrases necessarily be condemned because they do not 
have a crystal-clear meaning? Compare the vagueness of other highly im- 
portant concepts in the law—act of God, due process, due care—and the 
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Different courts in different countries are bound to have variant 
ideas as to what is contained in this requirement. Will it be satis- 
fied if the carrier proves that proper inspection was made of the 
plane before it left the aerodrome ?*? Or that the pilot and co-pilot 
hold proper licenses?** If it means that the carrier must, in his 
proof, follow the course of the plane up to the time of the accident 
and prove that in all that time he and his agent had taken all the 
proper steps to avoid the accident, or that it was impossible so to 
do, his burden is heavy indeed.*® While this article does not ex- 
pressly require the carrier to ascertain the cause of the accident, 
a strict interpretation of this article would indirectly do so, since 
the nature of the accident would determine the extent of defend- 
ant’s proof. For example, if a crash was caused by ice forming 
on the wings, the carrier would not have to prove that the motor 
was functioning properly; he would have to prove the taking of 
necessary measures regarding such ice formation, however. To be 
adequately prepared to give the necessary proof, he should know 
the cause. Without such knowledge, he would evidently have to 
run the whole gamut of possible causes and show that he had 
taken necessary measures with respect to each. 


Impossible to Take Necessary Measures: 


Somewhere in these exemptive provisions must be found the 
analogy of vis major, force majeure, act of God, inevitable acci- 





tenacity with which they persist as instrumentalities in the judging process. 
See Green, Judge and Jury (1930) p. 179. 

7. In this regard, see Curtiss-Wright, Inc. v. Glose, 66 F. (2d) 710 
(1933), wherein the deceased, the sole passenger in a flight from Miami to 


Tampa, and the pilot were killed when the plane crashed in an attempted 
landing on a small private field. The court said: 

“That the plane was in good order, supplied with proper equipment, 
fuel, etc., is clear. The mishap, therefore, cannot be attributed to any 
equipment cause but rather to an operative one. Was there evidence 
of lack of due conduct on the pilot’s part?” 

Thereupon, the court, after considering what the pilot might have done to 
avoid the accident, concluded there was evidence from which the jury could 
infer negligence on defendant’s part. In other words, conceding that the 
carrier was free from fault prior to the departure of the plane, he must be 
able to show the exercise of due diligence by his employee right up to the time 
of the accident. 

But cf. Allison v. Standard Air Lines, 65 F. (2d) 668 (1933). The pas- 
senger was killed when the plane crashed into a mountain in foggy weather. 
By virtue of the defendant’s testimony that it maintained a systematic method 
for checking of all planes prior to flight, that the plane in question was so 
checked and found in good condition, that the pilot was employed for a time 
sufficient to be familiar with the route, the court held that there was suffi- 
cient evidence to support a verdict for the defendant. 

Goedhuis intimates (op. cit. 186) that proof by the carrier of exer- 
cising reasonable diligence in choosing his employees, and in their supervision, 
would not be allowed. 

In The Fort Morgan, 274 F. 734 (1921), affmd. 284 F. 1, the owner of a 
ship stranded through negligence in navigation, was obliged to show the exer- 
cise of due care in the selection of navigation officials and engine-room force 
to secure the protection of the Harter Act. 

69. The Harter Act (46 U. S. C. A. 192) provides that the vessel owner's 
liability will be limited only if he proves that he exercised due diligence to 
make the vessel seaworthy and properly manned. This all relates to what 
took place before departure. 
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dent, dangers of the sea, etc. Why any of these expressions is not 
used is not clear. Perhaps the reason is that these phrases have 
acquired in different systems of law a wealth of connotation which 
it would be impossible to harmonize for purposes of a code de- 
signed for universal application. 

In proving that it was impossible for him or his agents to take 
necessary measures, the carrier exempts himself from responsibility 
for damage caused by act of God, act of the public enemy. But 
the necessary measures concept is wider than that. For example, 
an accident caused by motor failure could not be viewed as an act 
of God. The latter phrase means something exterior, unforeseeable, 
irresistible. But by proving that regulation tests were made of 
the motor, that its operation was checked immediately before the 
flight, etc., the carrier has proved that necessary measures have 
been taken. The possibility exists that carriers will escape lia- 
bility under Article 20 in situations where they would have been 
liable under the act of God formula.” 

This wider field of exemption, however, may be balanced by 
the difficulty of proving necessary measures. M. Goedhuis believes 
the proof required by Article 20 is more difficult than to prove 
zis major, having in mind the cases wherein the real cause of the 
damage cannot be discovered.7! If many airplanes crash without 
the cause being ascertainable, this may be true. But in the analysis 
of causes of accidents compiled by the Bureau of Air Commerce, 
in the year 1933 only 3.77% of the total were classified as unde- 
termined or doubtful, and in 1934, none was so classified. 


Error in Piloting: 


In addition, the carrier of goods and merchandise is not liable 
if he can prove that the damage was caused by an error of piloting, 
of navigation, or in the handling of the aircraft. At the insistence 
of the German delegate, the Convention does not provide this 
avenue of escape in the transportation of passengers; it was con- 
tended that if this source of responsibility were taken away, there 
would be nothing left on which a passenger could hope for re- 
covery.”2 This means there is a greater range of non-liability with 
respect to goods, than as to passengers. In this respect, the Article 
differs from the common law of the United States which makes the 
carrier an insurer of merchandise carried but requires him only to 





See André Kaftal, ‘Liability and Insurance,” 5 Air L. Rev. 267, 268 


70. 
(1934). 
‘cl. 
72. Procés Verbauz, p. 30. 


Op. cit., p. 193. 
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use due care in the transportation of passengers, and the burden 
of proof lies with the plaintiff.7* In interstate commerce, this has 
been modified by the Hepburn Act :** the carrier of goods has been 
relieved of his common law liability as insurer; the loss must be 
attributable to some breach of duty or default on his part.”® 

Goedhuis points out™ that the original source of this exemp- 
tion is to be found in the Harter Act.77 The cases construing this 
provision of the Harter Act may be illuminative as to the practical 
effect of this exemption. They indicate that the purpose of the 
Act in this respect is to relieve the owner of the ship, who is other- 
wise without fault, from the consequences of the acts of his em- 
ployees in charge of and operating his vessel,"*“—in a sense a partial 
abrogation of the rule of respondeat superior. In the discussions 
of the C. I. T. E. J. A. on the preliminary draft, the view was 
expressed that these terms extended only to the acts of the com- 
mander, pilot and navigator. But this cannot be viewed as a 
binding or necessarily exclusive interpretation. Goedhuis ques- 
tions what the application of these terms would be if the accident 
were caused through the fault of the radio operator. A logical 
interpretation would be that they embrace the acts of anyone en- 
gaged in the piloting, the navigation or the handling of the plane, 
regardless of their designated capacity. 

How wide these exemptive provisions are may be guessed at 
from an examination of the Bureau of Air Commerce analysis of 
causes of accidents occurring in scheduled air-transport services for 
the half-yearly periods of 1933 and 1934.7° 





73. Hutchison on Carriers, Vol. II, sec. 892. This is based on the theory 
that the bailor of goods rarely could know how the injury to his control oc- 
curred. The application of this theory to modern transportation law has been 
criticized: “Once within the carrier’s vehicle, the passenger entrusts his safety 
to the carrier as fully as a consignee of goods. A passenger has no greater 
knowledge of the manner in which the train which contains his goods is oper- 
ated.” F. H, Bohlen, ‘‘Aviation Under the Common Law” (1934) 46 Harv. 
L. Rev. 216. 

14. 40 U3 As Se, 

75. Adams Express Co. v. Croninger, 226 U. S. 491, 338 S. Ct. 148 (1918); 
Atlantic Coast Line R,. v. Sandlin, 75 Fla. 539, 78 S. 667 (1918). This act applies 
only to interstate commerce by railroad or water. It would not apply to air 
transportation. 

76. On. cit., p. 190. 

77. 46 U. S. C. A. see. 192: “If the owner of any vessel transporting 
merchandise or property shall exercise due diligence to make the said vessel 
seaworthy and properly manned, equipped and supplied, neither the vessel nor 
her owner shall be held responsible for damage or loss resulting from faults 
or errors in navigation or in the management of said vessel, nor from losses 
arising from dangers of the sea, acts of God, or inherent defect of the thing 
carried Rr ay 

This act does not apply in the transportation of passengers by sea, the 
earrier remaining liable for the exercise of Gue care, recovery in case of death 
being limited only to a “fair and just compensation.” 46 U. S. C. A. 761, 762. 

78. The Milwaukee Bridge, 15 F. (2d) 249 (1926) (failure to jettison 
leaking drums of sulphuric acid whereby other cargo was damaged; held, a 
fault in management for which the vessel was not liable). The Sylvia, 171 
Uv. S. 462, 19 S. Ct. 7 (1898); The Sandfield, 92 F. 663 (1898); Manegold v. 
i . Shores, Jr., 73 F. 342 (1896). 

Air Commerce Bulletin, Vols. V, VI. 
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(1) Accidents caused by errors of judgment, poor technique 
or negligence of the pilot constituted from 13% to 41% of the total 
number of accidents for that period: In this group, the carrier 
could rely on the error-in-piloting provision to escape liability in 
the transportation of merchandise.*° If the accident occurred in 
the carriage of passengers, the carrier would be obliged to prove 
that he had taken all necessary measures to avoid the damage, or 
that it was impossible to do so. 

(2) Accidents caused by weather (“conditions which could 
not reasonably have been foreseen and avoided”) ranged in per- 
centage from 14 to 27. Under the necessary-measures clauses of 
Article 20, this category should mean complete non-liability for the 
carrier. 

(3) Accidents due to mechanical causes, such as power plant 
failures, undercarriage, handling qualities, instruments, etc., com- 
prised from 30% to 49% of the total number of accidents. This 
group could be broken down, from a liability standpoint, into the 
following : 

(a) Inherent defects, errors of design or engineering, de- 
fective materials. Whatever is here embraced points to ultimate lia- 
bility on the part of the manufacturer.* 

(b) Conditions developing through use of the plane and 
ordinarily discoverable by usual methods of inspection, e. g., weak- 
ening of undercarriage, of wearing surfaces, improper lubrication, 
etc. In this class, the carrier would find it difficult to prove that 
he had taken all necessary measures to avoid the damage.* 

(c) Structural or mechanical failures which develop in spite 
of the taking of all necessary measures (assuming that there is a 
standard of reasonableness in the use of the word “necessary’’). 





80. If the error were committed by an inexperienced pilot, and traceable 
to such inexperience, the carrier could not prove that “in all other respects, 
he and his agents have taken all necessary measures to avoid the damage.” 
Cf. Ziser v. Colonial Western Airways, 10 N. J. 1118, 162 Atl. 591 (1932) (the 
court held the jury was entitled to find negligence on the ground, among 
others, that the carrier had intrusted the plane to a pilot new to the locality). 

81. No provision is made in the Convention for damage caused by inher- 
ent defects in the aircraft itself, but up to the time of the conference at which 
the Convention was adopted, Article 20 (1) read: “The carrier shall not be 
liable if he proves that he and his agents have taken all necessary measures 
to avoid the damage or that it was impossible for him or them to take such 
measures, unless the damage occurred through an inherent defect in the air- 
craft.” The omission of the last phrase was advocated by the British and 
French delegates, and after an extended discussion, was adopted. The Swiss 
delegate, in opposing this omission, criticized drawing an analogy to maritime 
law, and contended that when an accident was caused through inherent defect, 
the passenger should have his remedy against the carrier, who then might go 
against the manufacturer. Procés Verbauz, p. 31. 

82. Cf. Boele v. Colonial Western Airways, Inc., 110 N. J. Law 76, 164 
Atl. 436 (1932)—(by virtue of testimony that on the next previous flight the 
engines of the plane had not worked well, the court declared that the use of 
the plane after an opportunity to observe its defective operation, without ade- 
quate repair, would be some evidence of negligence). 
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(4) Accidents due to the condition of ithe airport or terrain 
(“conditions which could not reasonably have been detected or 
avoided”) ranged up to 14%. These accidents should mean in 
large part no liability on the part of the carrier by virtue of the 
necessary-measures provisions, or possibly the error-in-piloting 
clause.®* 

(5) Accidents due to causes undetemined or doubtful—In the 
period from July to December, 1933, the percentage was 3.77. In 
all the other periods, no accidents were so classified. This per- 
centage represents two out of one hundred and seventy-four acci- 
dents, and is small enough to be almost insignificant; it points to 
the fact that accidents in which no evidence can be gathered as to 
why they occurred will be very few indeed. 

As mentioned above, the exemption provided by the error-in- 
piloting clause applies only in the transportation of baggage and 
merchandise, and not of passengers. This special treatment de- 
serves some explanation. The British delegate, chief proponent of 
this feature, pointed to this exemption in maritime law where it was 
invoked because “maritime operations are of a nature so difficult, so 
delicate, that everyone agreed it was not fair to impose upon ship- 
owners responsibility for the faults committed by the captain of the 
vessel... . My government [Great Britain] has recommended that 
[ urge with all possible energy the adoption of this amendment [to 
provide the error-in-piloting exemption in the transportation of pas- 
sengers as well as goods and baggage] because it appears that the 
responsibility imposed on the carrier is altogether too heavy.’’** In 
proposing that this amendment should not apply to the transporta- 
tion of passengers, the Italian delegate said it was a matter of 
humanitarian policy.*° This viewpoint must carry some weight. 
When it is a question of the destruction or damage of a commodity, 
the consignor can be considered to have undertaken one of the 
speculations that attend all business transactions; if he has insured 
himself against this loss, there is, in almost every case, a complete 
recompense. But this reasoning has no validity in the carriage of 
passengers; human life or bodily injury cannot be treated in terms 





83. Consider the case of McCusker v. Curtiss-Wright Flying Service, Inc., 
269 Ill. App. 502 (1933). The pilot was killed and the plaintiff, the only 
passenger, was injured in an attempted landing of the plane on an emergency 
landing field. The only basis for a negligence finding was the pilot’s failure 
to use a flare; this, the court held, was sufficient to support a verdict. This 
view of the court, translated into the necessary-measures language of the 
Convention, would likewise mean recovery for the plaintiff. The error-in- 
piloting exemption would not have any bearing, since it is a case of transporta- 
tion of a passenger. 

84. Procés Verbauz, pp. 29, 31. 

85. Procés Verbauz, p. 33. 
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of dollars and cents. Underlying this, of course, is the assumption 
that a greater measure of liability will promote greater care on the 
part of the carrier. 


Defendant’s Burden of Proof: 


In bringing his action, the plaintiff need only allege the hap- 
pening of the accident, the injury or loss sustained, the circum- 
stances bringing the accident within the terms of the Convention ;*° 
by doing so he has made out a prima facie case. It is not neces- 
sary, as in the ordinary tort action, to allege specific acts of neg- 
ligence on the part of the defendant, nor that plaintiff was free 
from contributory negligence.*? The burden then devolves upon 
the carrier to prove that he and his agents had taken all necessary 
measures to avoid the damage, or that it was impossible for him 
or them to take such measures. This is a burden of proving 
affirmatively the carrier’s freedom from fault. This burden of 
proof is strongly suggestive of that employed by the maxim res 
ipsa loquitur. 

The maxim is used in two types of situations. First, where 
the causes of the accident are within the exclusive or predominant 
knowledge of the defendant so that he alone can adequately show 
what brought it about. And second, where the accident is one which 
would be almost impossible, or at least extremely unlikely, to hap- 
pen in the absence of negligence, an accident which, in the light of 
common experience, justifies the conclusion that defendant has 
been negligent. In the first situation, there is ample justification 
for using the maxim; this is indicated in the case of, Wilson v. 
Colonial Air Transport, Inc.8® The court stated that because there 
was no evidence to show by whom mechanical inspections were 
made, it was not established that all the circumstances were in the 
sole control of the defendant or his servants, that therefore the 
maxim could not be applied. But res ipsa loquitur has also been 
used in air carrier cases in the second sense. Smith v. O’Donnell.®® 





86. At first thought it might seem that it is a matter for the defendant 
to plead that the Convention applies, in view of its limiting and exemptive 
provisions, in his favor. But to have the case brought within the terms of 
the Warsaw Rules may be just as attractive to the plaintiff: he may be unable 
to allege specific acts of negligence committed by the defendant; he may, as a 
gratuitous passenger, to whom no ticket was issued, have a better chance of 
recovering under the Convention than he would by local law (see discussion 
in this regard, p. 18); he may not be able to prove himself free from con- 
tributory negligence and wish to shift that burden to the defendant; in all 
cases, it is to the advantage of the plaintiff to found his action on the 
Convention. 

87. Article 21 provides that the carrier has the burden of proving the 
contributory negligence of the ery rr vee infra. 

be 278 Mass. 420, 180 N. E. 212 (1 

— Cal. App. —, 5 P. (2d) 690 C1930) ; aff'd 215 Cal. 714, 12 P. (2d) 
933 (1932). 
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“If the proper degree of care is used, a collision in midair does 
not ordinarily occur, and for that reason the doctrine was properly 
submitted to the jury.” 

The burden of proof principle imposed by the Convention 
is similar to the use of the maxim in the first sense. The carrier is 
in a better position to know the cause of the accident and assemble 
proof of his exercise of due care than the plaintiff is to prove that 
the defendant was negligent. 


Recommendations: 


(1) The word “agents” should be replaced by “servants” or 
“employees” to give a clearer meaning to the article in Anglo- 


American courts. 

(2) There should be inserted at the end of paragraph (2), 
for purposes of consistency with paragraph (1), “or that it was im- 
possible for him or them to take such measures.” 

(3) New considerations should be given to the desirability of 
a specific treatment of accidents caused through faults of design 
or manufacture. These cases, which according to Bureau of Air 
Commerce statistics form a considerable proportion of the total 
number of accidents, cannot adequately be handled by the neces- 
sary-measures formula. 

Article 21. If the carrier proves that the damage was caused 

by or contributed to by the negligence of the injured person the 

Court may, in accordance with the provisions of its own law, 

exonerate the carrier wholly or partly from his liability. 

This article places the burden of proving the contributory 
negligence of the injured person upon the carrier; this is the gen- 
eral rule in the United States*' although there is authority to the 
contrary.*? Also, according to this article, the effect of contribu- 
tory negligence of the injured person upon the liability of the car- 
rier—whether it will exonerate him wholly or only in part, is to be 
determined by the lex fori.°* In the United States it is generally 
held that even though the carrier be negligent, if the injury was 





90. If a plane crashed, killing the operators as well as passengers, is 
there any knowledge exclusively in possession of the defendant? Possibly, 
yes. The carrier’s mechanical experts would be better able to abstract some 
evidence from the wreckage than the plaintiff would. 

91. Indianapolis &€ St. Louis R. Co. v. Horst, 93 U. S. 291, 28 L. Ed. 208 
(1876); Texas & P. Ry. Co. v. Gardner, 114 F. 186 (C. C. A. 5th, 1902). 

92. Hewes v. Chi. & Eastern Illinois R. Co., 119 Ill App. 393 (1905), 
5 ia Ill. 500; Randall v. Sterling, Dixon, etc., Ry. Co., 158 Ill. App. 56 
(1910). 

93. Under the C. I. V. (passengers by rail), art. 28, this question would 
be solved by resorting to the lex Isci rather than the lex fori. 





CODIFICATION OF AIR CARRIER LIABILITY 37 


contributed to by the passenger’s contributory fault, recovery is 


completely defeated.®* 

It is also to be noted that there is a well-settled rule that the 
contributory negligence of an injured passenger will not shield the 
carrier from liability where the latter’s conduct has been marked 
by gross or wilful negligence. Article 25 of the Convention pro- 
vides that the carrier may not avail himself of the provisions which 
exclude or limit his liability if the damage is caused by his wilful 
misconduct. If there is a question whether Article 21 is such a 
provision which “excludes or limits” the carrier’s liability within 
the meaning of Article 25, the courts of the United States would 
undoubtedly answer the question in the affirmative, in view of the 
rule hereinabove stated. 


Article 22. (1) In the transportation of passengers the lia- 
bility of the carrier for each passenger shall be limited to the 
sum of 125,000 francs. Where, in accordance with the law of the 
Court to which the case is submitted, damages may be awarded 
in the form of periodical payments, the equivalent capital value 
of said payments shall not exceed 125,000 francs. Nevertheless, 
by special contract, the carrier and the passenger may agree to a 
higher limit of liability. 

(2) In the transportation of checked baggage and of goods, 
the liability of the carrier shall be limited to a sum of 250 francs 
per kilogram, unless the consignor has made, at the time when 
the package was handed over to the carrier, a special declaration 
of the value at delivery and has paid a supplementary sum if the 
case so requires. In that case the carrier will be liable to pay a 
sum not exceeding the declared sum, unless he proves that that 
sum is greater than the actual value to the consignor at delivery. 

(3) As regards objects of which the passenger takes charge 
himself the liability of the carrier shall be limited to 5000 francs 
per passenger. 

(4) The sums mentioned above shall be deemed to refer to 
the French franc consisting of 651g milligrams of gold at the 
standard of fineness of nine hundred thousandths. These sums 
may be converted into any national currency in round figures. 


In terms of American dollars, computing the franc at its par 
of 6.63 cents,® the liability of the carrier for each passenger is 
limited to $8,287.50; for checked baggage and goods $7.51 per 
pound; for objects which the passenger takes care of himself 
$331.50 per passenger. It should be observed that the maximum 
amount for passengers is considerably lower than what is usually 
recovered in death cases in the United States.®° 





94. Coburn v. Phil. W. & B. R. oy Sig Pa. 436 48 A. 265 (1901); Carter 
v. Seaboard Airline Ry. Co., 165 N. C. 81 S. E. 321 (1914); Waterbury v. 
Cc. M. & St. P. Ry. Co., 104 Ia. 32, 73 N tW. 341 (1897). 

95. This is the frane established by law of 1928. The interesting dis- 
cussion of the delegates regarding this article will be found in Procés Verbauz, 


p. 60. 
96. Boele v. Colonial Western Airways, 10 N. J. Misc. 217, 158 A. 440 
(1932) (verdict of $38,000 to wife of deceased, reduced to $25, 000) ; ; Henderson 
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Different methods of converting the limit of liability into terms 
of other national currencies suggest themselves. In the English 
Carriage by Air Act®’ which gives effect to the Convention within 
the United Kingdom, it is provided that the sums mentioned in 
francs in Article 22 shall, in any action against the carrier, be con- 
verted into sterling at the rate of exchange prevailing on the date 
on which the amount of any damages to be paid by the carrier is 
ascertained by the court. Such an interpretation recommends itself 
from the standpoint of simplicity. If current rate of exchange is 
adopted, however, strict logic would require that the rate prevailing 
at the time the injury was sustained be adopted rather than that at 
the time judgment is entered. This is fundamental in the law of 
damages—that the elements of damage, e. g., earning power, mar- 
ket price of commodities, and so forth. must be determined as of 
the time that the injury occurred. By Article 29, two years delay 
may take place before action is begun; it may be another year 
before judgment is entered in the case. This makes the amount of 
recovery too greatly dependent upon fluctuation in international 
exchange. 

But an entirely different method is possible, namely, to use 
the gold parity existing between the franc and the particular cur- 
rency into which the sum is to be translated; e. g., the franc cre- 
ated by the law of June 25, 1928, represents, at par, .0663 in terms 
of the American dollar. By this method, the expression of the 
American equivalent would be fixed, from the time that the Con- 
vention becomes effective in the United States, and would not 
fluctuate during the time that it is in force with the ups and downs 
of a foreign national currency, in this case the French franc. This 
interpretation, on a gold parity basis, is bolstered by the reference 
in paragraph (4) to the gold content of the present franc. The 
handling of this problem in the Brussels Convention, in which the 
limit of liability is expressed in terms of pounds sterling, is similar 
to what has been done in the English Carriage by Air Act, above 
referred to. Express provision is made that “national laws may 
reserve to the debtor the right of discharging his debt in national 
currency according to the rate of exchange prevailing on the day of 





v. Colonial Western Airways, 10 N. J. Mise. 217, 159 A. 440 (1932—verdict 
of $33,900 to mother of deceased reduced to $15,000) ; Ziser v. Colonial Western 
Airways, 10 N. J. Mise. 1118, 162 A. 591 (1932—verdict of $46,000 to wife of 
deceased reduced to $25,000) ; Conklin v. Canadian Colonial Airways, 271 N. Y. 
Supp. 1107 (1934—$75,274 to wife of deceased reduced to $25,000); Curtiss- 
Wright Flying Service, Inc. v. Williomson, 51 S. W. (2d) 1047 (Tex., 1932) 
(verdict of $25,000 to wife and cnildren affirmed) ; McCusker v. Curtiss-Wright 
Flying Service, Inc., 269 Ill. App. 502 (1933—$10,000 to injured passenger). 


97. 1932, 22 & 23 Geo. 5, sec. 1(5). 
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the arrival of the ship at the port of discharge of the goods con- 
cerned,” 

By the Harter Act, the shipowner’s liability as to property loss 
or damage is limited to the value of the interest of the owner in the 
vessel ;*® for the death of a passenger, “the recovery shall be a fair 
and just compensation.’”?°° The Interstate Commerce Act con- 
tains no express limit of liability. By the Brussels Convention, 
Article 1, the shipowner’s liability is measured by the value of the 
vessel, freight and accessories, with an additional provision that 
in case of death or bodily injury of passengers, the shipowner is 
liable in an amount exceeding this limit up to £8 per ton of the 
vessel’s tonnage. The C. I. M., like the Warsaw Convention, 
adopts the weight of the merchandise lost or damaged as a measure 
for the carrier’s limit of liability.*% 

The fixing of a maximum limit of recovery for one injured in 
the transportation of goods or passengers by air is not a legal 
problem at all, but must be decided upon after giving consideration 
to a number of economic, technical, and social factors. Assuming 
that limited liability is desirable, viewpoints will differ as to where 
that limit should be placed. Airline operators will want to see it 
as low as practicable. The passengers and shippers, who of course 
have no collective voice, would’ contend that the limit be high 
enough to permit a compensatory recovery. Between these two 
opposites, a compromise can never be a fair one, either to the car- 
rier, or to the passenger or shipper.’ 

Paragraphs (1) and (2) provide that, as to both passengers 
and goods, a higher limit of liability may be set by special agree- 
ment of the parties. This would usually be attended by the pay- 
ment of an additional sum. But it should be noted that by such 
a special contract, there is no assurance that the higher sum will be 
paid. In the case of goods, Article 22 (2), the carrier is permitted 
to prove that the declared sum “is greater than the actual value to 
the consignor at delivery.”?°> In cases of injury or death to a 





98. Article 9. Cf. C. I. M. and C. I. V., Article 56. 

99. 46 U. S. C. A. 182. 

100. 46 U. & CG. A. TE1. 

101. C. I. M., Art. 29 et seq. 

102. André Kaftal, “Liability and Insurance,” 5 Air L. Rev. 157 (1934). 

103. Regarding this clause, M. Goedhuis states, “considering that the declara- 
tion [of special interest] has precisely for its object the obtaining of a re- 
covery additional or supplementary to the objective value of the merchandise, 
this object is made almost illusory by the provision in the second sentence” 
[whereby the carrier can show actual value is less than declared value]: Op. 
cit., p. 214. This is not altogether true in every case. Instances where a 
special declaration of value is made because the actual value of the mer- 
chandise, per pound, is greater than the limit provided, would probably be 
more numerous than those instances where a special declaration is made be- 
cause subjective value is greater than actual value. 
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passenger, while the probabilities are that a jury could be con- 
vinced that plaintiff was injured to the extent of the sum set by 
special contract, the carrier could insist, as a matter of law, that 
plaintiff’s recovery be limited to compensation. 

Regarding paragraph (3) of this article, M. Goedhuis asks 
why such a provision is made, since articles in the possession and 
control of a passenger and for which no transportation document 
is issued, would not seem to come within the scope of this Con- 
vention. The General Conditions of Transport of the I. A. T. A. 
expressly state:'** ‘The passenger is entirely responsible for the 
supervision of articles which he takes charge of himself. The car- 
rier accepts no responsibility for the supervision of such articles 
even if his employees assist in loading, unloading or transshipping 
them.” 


Article 23. Any provision tending to relieve the carrier of 
liability or to fix a lower limit than that which is laid down in 
this Convention shall be null and void, but the nullity of any such 
provision shall not involve the nullity of the whole contract, 
which shall remain subject to the provisions of this Convention. 
The first clause of this article must be interpreted to mean lia- 

bility as laid down by the Convention for carriage by air, inasmuch 
as there is a wide field of liability of the carrier outside of and 
entirely unaffected by the Convention, e. g., ground transportation 
by the carrier supplementary to transportation by air. The validity 
of provisions relieving the carrier from such responsibility would 
be determined by national law. Such provisions are to be found 
in the General Conditions of Transport of the I. A. T. A.1% 

In interstate commerce in the United States, the Hepburn Act, 
which relieves the carrier of goods from his common law liability 
as insurer, provides that no contract, receipt, rule or regulation 
shall exempt such common carrier from the liability imposed by 
the Act.1°° But, by the second Cummins amendment, this does not 
apply to goods which the carrier has been authorized or required 





204. ZL. A. Art.. 6, par. 56. 

105. I. A., Art. 18, par. 5: “Passengers and baggage are accepted for 
carriage only upon condition that, except in so far as liability is expressly 
provided for in these Conditions of Carriage [which practically coincides with 
the liability laid down by the Warsaw Rules] no liability whatsoever is ac- 
cepted by the carriers, . . . and upon conditions that (except in so far as 
liability is expressly provided for in these Conditions) the passenger renounces 
for himself and his representatives all claims for compensation for damage 
in connection with the carriage, caused directly or indirectly to passengers or 
their belongings, . . . and especially in connection with surface transport at 
departure and destination, whatever may be the legal grounds upon which any 
claim concerning any such liability may be based.’’ [Similar provision is made 
respecting the carriage of goods in I. B., Art. 19, par. 4.] 

I. A., Art. 24: “Where in any country legislative provisions conflict with 
these Conditions of Carriage, the latter shall be applicable only in so far as 
they do not conflict with such legislative provisions.” 

106. 49 U. 8. C. A. 30 (11). 
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to carry at rates dependent upon the value declared in writing by 
the shipper.?”’ Nor does this apply to the interstate transportation 
of passengers, and therefore state law must be looked to in this 
regard: it is the general rule that common carriers of passengers 
cannot relieve themselves from the obligation to observe ordinary 
care, by any contract whatsoever, but that they may limit their lia- 
bility by special agreement for a reasonable exemption from re- 
sponsibility for injuries not arising from negligence.’°* The Harter 
Act which governs the liability of vessel owners, contains a pro- 
vision similar to Article 23.1°° 

M. Goedhuis’’® raises the question whether a carrier could, 
to avoid the difficulties of proving he has taken all necessary meas- 
ures, stipulate in the contract of transportation that the proof of 
certain facts will be equivalent to proving that all necessary meas- 
ures have been taken, and conditionally answers the question by 
stating that nothing in principle would oppose so doing. To the 
present writer, it seems impossible to square such a stipulation with 
the underlying principles of the Convention, one of which is to 
secure uniformity not only as between countries, but also as be- 
tween individual carriers. Another principle involved is that re- 
strictive stipulations in transportation documents are often viewed 
as a form of deception, and almost always represent compulsion. 

Article 24. (1) In the cases coverd by Articles 18 and 19 


any action for damages, however founded, can only be brought 
subject to the conditions and limits set out in this Convention. 


(2) In the cases covered by Article 17 the provisions of the 
preceding paragraph shall also apply, without prejudice to the 
questions as to who are the persons who have the right to bring 
suit and what are their respective rights. 

This article contemplates that every cause of action embraced 
or provided for by the Convention shall be brought in accordance 
with its conditions. 

Paragraph (2) of this article provides that in the case of the 
death or injury of a passenger, national law may be resorted to for 
determination of the proper parties plaintiff and the nature and 
extent of their rights inter sese. In its failure to make specific 
provision in this respect, the Convention is unlike most codifica- 
tions. This omission also leaves a doubt as to what domestic 





S.C; A. 20> Ed). 

3 et (4th ed., 1932), sec. 495; 10 C. J. 714. 

46 U. S.C. 90, 191. 

Op. cit., 21 

Lord atis Act, 9 & 10 Victoria, c. 93, gives a right of action 
for wrongful death to the personal representative for the benefit of the wife, 
husband, parent or child. + United States statute as to death on the high 
seas by wrongful death, 46 U. S. C. A. 761, similarly so provides. 
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law shall apply, whether it shall be the law of the place, law of the 
forum, etc."!*? There is room for another question to arise: The 
application of whatever domestic law governs may differ accord- 
ing to the nature of the responsibility sought to be enforced. For 
example, in Anglo-American common law, the rules applicable in 
actions ea contractu differ from those in actions ex delicto; a parent 
of an injured child may sue the tort feasor for loss of services, 
but could not sue one who has merely breached a contract with the 
infant. What is the nature of the liability placed upon the carrier 
by the Convention? It should be observed that while certain por- 
tions of the text emphasize the contractual relationship of the 
parties, one must conclude from the terms of Article 20 that the 
responsibility imposed upon the carrier is one based on fault. To 
meet this incorporation of local law, Great Britain, in its Carriage 
by Air Act, makes specific provision as to who may bring an action 
to enforce liability in the event of the death of a passenger.’ 
Article 25. (1) The carrier shall not be entitled to avail 
himself of the provisions of this Convention which exclude or 
limit his liability, if the damage is caused by his wilful miscon- 
duct or by such default on his part as, in accordance with the law 


of the Court to which the case is submitted, is considered to be 
equivalent to wilful misconduct. 


(2) Similarly the carrier shall not be entitled to avail him- 
self of the said provisions, if the damage is caused under the 
same circumstances by any agent of the carrier acting within 
the scope of his employment. 





112. In the domestic law of the United States, whether or not the cause 
of action survives is governed by the law of the place where the injury 
occurred: 56 L. R. A. 194, note. That statute would also determine who are 
the proper parties plaintiff, and in whose behalf the suit may be brought. 
Usher v. West Jersey R. Co., 126 Pa. 206, 17 A. 597, 4 L. R. A. 261 (1889). 
The lex loci delicti also determines to whom the damages recovered shall be 
distributed. Penn. R. Co. v. Levine, 263 F. 557 (C. C. A. 1920). 

113. 22 & 23 Geo. V (1932): “1. The liability shall be enforceable for 
the benefit of such of the members of the passenger’s family as sustained 
damage by reason of his death. 

“In this paragraph the expression ‘member of a family’ means wife or 
husband, parent, step-parent, grandparent, brother, sister, half-brother, half- 
sister, child, step-child, grandchild: 

“Provided that, in deducing any such relationship as aforesaid, any il- 
legitimate person and any adopted person shall be treated as being, or as 
having been, the legitimate child of his mother and reputed father or, as the 
case may be, of his adopters. 

“2, An action to enforce the liability may be brought by the personal 
representatives of the passenger or by any person for whose benefit the lia- 
bility is under the last preceding paragraph enfcrceable, but only one action 
shall be brought in the United Kingdom in respect of the death of any one 
passenger, and every such action by whomsoever brought shall be for the 
benefit of all such persons so entitled as aforesaid as either are domiciled in 
the United Kingdom or, not being domiciled there, express a desire to take 
the benefit of the action. 

“3. Subject to the provisions of the next succeeding paragraph, the amount 
recovered in any such action, after deducting any costs not recovered from 
the defendant, shall be divided between the persons entitled in such propor- 
tions as the Court (or, where the action is tried with a jury, the jury) direct. 

“4. The Court before which any such action is brought may at any stage 
of the proceedings make any such order as appears to the Court to be just 
and equitable in view of the provisions of the First Schedule to this Act 
limiting the liability of a carrier and of any proceedngs which have been, or 
are likely to be, commenced outside the United Kingdom in respect of the 
death of the passenger in question.” 
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The important provisions of the Convention which “exclude 
or limit the liability’!** of the carrier are Articles 20, 21, and 22, 
There can be no criticism in using the wilful misconduct of the 
carrier to checkmate the contributory negligence of the injured 
person, or, in a sense, to neutralize its effect. That was most prob- 
ably the original reason for the development of degrees of negli- 
gence, particularly where, as in Anglo-American common law, con- 
tributory negligence defeats recovery altogether. But whether 
this neutralizing effect should go so far as to remove all limits 
upon defendant’s liability is another question, and there is good 
ground for believing it should not. Some considerations on this 
point follow: 

(1) If proof of wilful misconduct is permitted to counteract 
the effect of contributory negligence on right to recovery, that is 
sufficient. It is not necessary to extend its effect to amount of 
recovery, since the chances are that the injured person will not 
have suffered more because the accident was caused by wilful mis- 
conduct. 

(2) Compensatory damages are not to be confused with puni- 
tive damages. If the purpose of Article 25 is to punish the car- 
rier, it is doubtful whether this is the proper method of accomplish- 


ing that purpose, since this article will be applied not so much in 
cases of what is patently wilful misconduct, as, rather, in cases of 
a degree of negligence which courts will label wilful misconduct. 
Such distortion will be induced, this writer believes, by the desire to 
soften the effect of a statute which takes away a common law 


remedy. 

(3) In allowing to courts this amount of latitude to determine 
what the equivalent of wilful misconduct is, uniformity, one of the 
principal objectives of the Convention, is sacrificed. M. Riese, 
however, seeks to justify this clause by pointing out the wide 
divergence of views among different countries as to the exact con- 
tent of wilful misconduct.’ 

(4) The solution of this problem reached by the C. I. M. and 
the C. I. V. is to double the maximum liability of the carrier where 
he is guilty of wilful misconduct."* 

Paragraph (2) is restricted in its application to where the 





114. The expression is also used with the same effect in Articles 3(2), 
4(4), and 9 

115. In the French text, the word dol is used. Riese states that the con- 
cept of faute lourde should also be comprehended by this expression: ‘Ob- 
servations sur la Convention de Varsovie,” 14 Droit Aérien 216, 222 (1930). 
Even in English and American law, “wilful misconduct” does not have an 
altogether precise meaning. 

116. Article 36. 
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agent acts within the scope of his employment. It is not clear why 
this restriction exists in this article and not in Article 20. There 
was no discussion of this point by the delegates. There is a pos- 
sible explanation of this seeming inconsistency in the fact that all 
actions of the carrier’s agents embraced in Article 20 would neces- 
sarily be within the scope of their employment, while acts of wilful 
misconduct would very often be outside such scope. The taking of 
necessary measures to avoid damage, as used in Article 20, is 
definitely a part of the duties of the carrier’s employees. Such a 
restriction therefore has no place in Article 20. Nor does this 
leave a gap where there is wilful misconduct on the part of the 
employee outside the scope of his employment, since an agent is 
personally responsible for his own torts. 

Does violation of government regulations by the carriers or his 
agents constitute wilful misconduct? Almost certainly the answer 
is yes, where such violation contributed in a causative way to the 
accident. In this regard it is interesting to observe that in the 99 
civil aircraft accidents resulting in fatalities during the last six 
months of 1934, 89 persons were killed and 49 were severely in- 
jured during flights in which the pilots ignored air commerce 
regulations.'"” 

Article 26. (1) Receipt by the person entitled to the de- 
livery of baggage or goods without complaint shall be prima 


facie evidence that the same have been delivered in good condi- 
tion and in accordance with the document of transportation. 


(2) In case of damage, the person entitled to delivery must 
complain to the carrier forthwith after the discovery of the dam- 
age, and, at the latest, within three days from the date of receipt 
in the case of baggage and seven days from the date of receipt in 
the case of goods. In case of delay the complaint must be made 
at the latest within fourteen days from the date on which the 
baggage or goods have been placed at his disposal. 


(3) Every complaint must be made in writing upon the 
document of transportation or by separate notice in writing des- 
patched within the times aforesaid. 


(4) Failing complaint within the times aforesaid, no action 

shall lie against the carrier, save in the case of fraud on his part. 
This article in effect states that if, in case of damage to bag- 
gage, complaint is not made within three days after receipt, and 
within seven days in the case of merchandise, a presumption that 
the goods have been delivered in good condition will arise, and, 
in addition, no action shall lie against the carrier, save in case of 
fraud on his part. As M. Goedhuis points out,"*® if the second 





Air Commerce Bulletin, Vol. 6, p. 248 (1935). 
8. Op. cit., p. 226. Modifications suggested by M. Goedhuis are (p. 232): 
That the expression “person entitled to delivery’ (destinataire) be replaced 
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consequence attaches, paragraph (1) has no significance; since, if 
the cause of action is barred, there can be no proceeding in which 
the presumption can operate. There is a partial answer to this: 
failure of the consignee to complain within the time prescribed 
may take away his cause of action against the carrier, but it does 
not take away his right to set up the damage as a defense to an 
action by the carrier for the cost of the transportation. True, the 
consignee would have to overcome the presumption in paragraph 
(1), but this would not be more onerous than the burden of prov- 
ing any affirmative defense. 

However, there should be some recognition of the fact that 
not in every case is damage apparent at the time of delivery, that 
wrapped or packed goods cannot always be conveniently examined 
at the moment of delivery. For this reason, the presumption pro- 
vided in paragraph (1) should not arise until there has been a 
reasonable opportunity to make such examination of the goods, 
and at the end of another period of time thereafter, the right of 
action should fail altogether.11° These considerations suggest the 
following re-wording of Article 26: 


ArrTIcLE 26. (1) In case of damage to goods or baggage, the person 
entitled to delivery must complain to the carrier forthwith after the discovery 
of the damage, and, at the latest, within three days from the date of receipt 
in the case of baggage and seven days from the date of receipt in the case of 
goods. In case of delay the complaint must be made at the latest within 
fourteen days from the date on which the baggage or goods have been placed 
at his disposal. 

(2) Failing to complain within such times shall be prima facie evidence 
that the goods or baggage have been delivered in good condition and in 
accordance with the document of transportation. 

(3) Failing complaint within three days after the times aforesaid, no 
action shall lie against the carrier, save in the case of fraud on his part. 

(4) Every complaint must be made in writing upon the document of 
transportation or by separate nolice in writing despatched within the times 
aforesaid. 

Article 27. In the case of the death of the person liable, an 


action for damages lies in accordance with the terms of this 
Convention against those legally representing his estate. 





by one of broader meaning, e. g., claimant (ayant-droit) since it is not always 
the consignee who wishes to make a complaint. (b) That in paragraph (2) 
after the word damage, the words “or partial loss’ be added. 

119. The Brussels Convention prevides (Article 6): “If the loss or dam- 
age is not apparent, the notice must be given within three days of the delivery. 
- . . In any event the carrier and the shipper shall be discharged from all 
liability in respect of loss or damage unless suit is brought within one year 
after delivery of the goods or the date when the goods should have been 
delivered.” 

The C. I. M. makes similar provision for apparent and non-apparent dam- 
age: Article 44. 
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In the expression “against those legally representing his estate,” 
the Convention is virtually resorting to local law, and that, of 
course, is the desirable thing. Matters of procedure, it was con- 
stantly reiterated in the preliminary discussions, should be left as 
much as possible to the law of the court before which the action is 
brought. Furthermore, the question does not have a great deal of 
practical importance in view of the corporate form assumed by 


most carriers. 


Article 28. (1) An action for damages must be brought, at 
the option of the plaintiff, in the territory of one of the High 
Contracting Parties, either before the Court of the domicile of 
the carrier or of his principal place of business, or where he has 
a place of business through which the contract has been made, or 
before the Court at the place of destination. 


(2) Questions of procedure shall be governed by the law of 
the Court to which the case is submitted. 


Selection of Forum: 

This article gives the plaintiff the option of bringing his action 
in the court of any one of four possible places, provided it is 
within the territory of one of the signatories to the Convention: 
(1) The domicile of the carrier; (2) his principal place of business ; 
(3) his place of business through which the contract was made; 
(4) the place of destination. 

In any H. C. P. which is composed of federated states, the 
question must arise whether the domicile referred to in this article 
extends to the whole territory of the contracting party, or means 
the component state in which the carrier has his residence if an 
individual, or is incorporated, if a corporation. This problem 
would be presented in the United States. A carrier operating 
across the border between Mexico and this country may be in- 
corporated in Delaware. Does domicile mean any state in the 
Union, or Delaware? lf it is restricted to the latter state, there 
is hardly any hardship on the plaintiff in view of the other choices 
which he may make in selecting a forum. 

In the preliminary drafts, a further choice of fori existed: 
“. . . or, in case of the non-arrival of the aircraft, at the place 
of the accident.’'*° This was omitted upon the motion of the 
British delegate, on the ground that this ‘would be provocative of 
great inconvenience and would give rise to actions which the car- 
rier would find it very difficult to defend.’"**. For example, in a 
flight from London to India, where one passes over many countries 





120. Compte Rendu, C. I. T. E. J. A., 3rd Session, p. 56. 
121. Procés Verbauz, p. 77. 
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having no well developed system of law, it would be a hardship 
tor a British transport company to defend an action in Persia or 
Mesopotamia. 

If this choice of fori is in any way a free one, the plaintiff 
may, in exercising it, well consider those provisions of the Con- 
vention which leave certain matters to be determined by domestic 
law. If he has been contributorily negligent, he will bring his 
action where that defense exonerates the carrier only partially, 
rather than completely.’*? If his right to bring the suit is in doubt, 
he will choose the forum whose law is most favorable to his bring- 
ing the suit.'*> If one of the above four choices gives him a chance 
of proving wilful misconduct on the part of the defendant, it will 
similarly be advantageous to choose that forum.’** 

In the Berne Convention (goods and passengers by rail), no 
such choice exists. The action can only be brought before a com- 
petent court of the state to which the railway defendant belongs.'** 

Article 28 mandatorily states that an action for damages must 
be brought in the territory of one of the High Contracting Parties. 
3ut where a plaintiff wishes to avoid the application of the Con- 
vention with its limited recovery, what will prevent him from 
suing in a state not a party to the Convention? If he does initiate 
his proceedings in a non-signatory state, will that state, upon the 
insistence of the defendant, enforce the terms of the Convention? 
Two persons entered into an employment contract, electing to be 
governed by the Workmen’s Compensation Act of Vermont. After 
an accident occurring in New Hampshire, the employee’s admin- 
istrator brought an action in that state based on New Hampshire 
law. The defendant was successful in having the Vermont statute 
applied, under the compulsion of the full faith and credit clause 
of the Federal Constitution.’*6 

In a second case, an action was brought in Texas for an injury 
which occurred in Mexico. The final holding was that it would be 
unfair to the defendant to deny him the advantages of the Mex- 
ican law, but because the recovery details of that law could not 
be effectively administered in an American. court, the entire case 
was dismissed.?** 

In other words, as between two foreign states, there is no 





See Article 21. 
See Article 24 
See — 25 
Art. 42. 
Bradford Electric Linke Co. v. Clapper, 286 U. S. 145, 62 S. Ct. 571 


Slater v. Mexican National R. Co., 194 U. S. 120, 24 S. Ct. 581 (1904). 
See’ also Verdicchia v. McNab & Harlin Mfo. Co., 164 N. Y. S. 290 (1917); 
Lehman v. Ramo Films, Inc., 155 N. Y. S. 10382 (1915). 
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superior sovereignty compelling a court to apply a foreign law by 
which the parties had agreed to be governed; and where the en- 
forcement of such foreign law is optional, the court to which the 
case is submitted may well refuse to apply it because of procedural 
difficulties, or because it conflicts with local public policy. 


Execution of Judgments: 


The Convention makes no mention of reciprocity among con- 
tracting states in the enforcement of judgments rendered under its 
terms. Regarding this, one observer states :'** 


One would hesitate to introduce a provision of this nature for the limited 
field of private aeronautical law, believing it preferable to reserve that for 
an international accord on civil procedure. 


To introduce such a provision would not represent a pioneer step 
since both the C. 1. V. and the C. I. M. contain such provisions.’*° 
Besides, of all subjects for international accord, civil procedure 
seems least feasible and most remote. A better reason for the 
omission of such a provision lies in the fact that the Convention is 
open for signature to all states, regardless of the stage of develop- 
ment of their legal system; the C. I. V. and the C. I. M., on the 
other hand, contain measures which give the signatory states some 
voice in the admission of new states.'*° 

The lack of such a provision in the Warsaw Rules should 
caution the plaintiff to select with care the forum in which to pur- 
sue his cause of action. He should choose that jurisdiction where 
sufficient of defendant’s goods are located for the satisfaction of 
his judgment. 


Consolidation of Actions: 


No mention is made in the Convention of the possibility of 
consolidating in one tribunal of causes of action arising out of the 
same accident. Such a provision also was objected to by the 
British delegate.’*' To be sure, there is not the necessity for such 
a provision in a codification in which limitation is based upon a 





128. Riese, “Observations sur la Convention de Varsovie,” 14 Droit Aérien 
216, 226 (1930). 

129. Article 55. ‘The judgments which have been entered, either after 
both parties have been heard or by default, by the judge competent in virtue 
of the provisions of the present Convention, shall, when they have become 
executory in virtue of the laws applied by the competent judge, be declared 
executory in each of the other Contracting States, as soon as the formalities 
required in that State have been complied with. No fundamental revision of 
the question shall be allowed.” 

130. Article 59. 

131. Compte Rendu, C. I. T. E. J. A., 3rd Session, p. 57. 





CODIFICATION OF AIR CARRIER LIABILITY 49 


given sum per passenger or per pound of merchandise, as there is 
where total liability in one accident is limited, as is true in the 
Brussels Convention'*? and in the Harter Act.** But from an- 
other standpoint, there is such a necessity. As has been pointed 
out previously, by Article 24, the Convention does not attempt to 
lay down any measures for determining, in cases of the injury or 
death of a passenger, who are entitled to bring suit, and what are 
their respective rights. By reason of this omission it is possible 
for different administrators of a passenger killed in an air acci- 
dent, to be appointed in different jurisdictions and to prosecute 
contemporaneously in different courts their rights of action against 
the carrier. This difficulty could be remedied either by modifying 
Article 24 so that it definitely specifies in whom the right of action 
lies, or by setting up some means of bringing together in one forum 
scattered proceedings based on the same cause of action.1** 


Recommendations: 


The word ‘domicile’ should be defined where an H. C. P. is 


composed of semi-sovereign federated states. 


Article 29. (1) The right to damages shall be extinguished 
if an action is not brought within two years, reckoned from the 
date of arrival at the distination, or from the date on which 
the aircraft ought to have arrived, or from the date on which the 
transportation stopped. 


(2) The method of calculating the period of limitations 
shall be determined by the law of the Court to which the case is 
submitted. 


In the Berne Convention, the period of limitation is one year, 
but extended to three years in cases of fraud or wilful miscon- 
duct.785 


Article 30. (1) In the case of transportation to be per- 
formed by various successive carriers and falling within the 
definition set out in the third paragraph of Article 1, each carrier 
who accepts passengers, baggage or goods shall be subject to the 
rules set out in this Convention, and shall be deemed to be one 
of the contracting parties to the contract of transportation in so 
far as the contract deals with that part of the transportation 
which is performed under his supervision. 





132. Article 8: “If different creditors take proceedings in the courts of 
different States, the owner may, before each court, require account to be taken 
of the whole of the claims and debts so as to ensure that the limit of liability 
be not exceeded.” 

133. 46 U. S. C. A. 183. Under the Harter Act, the vessel owner may file 
a petition for limitation of liability which has the effect of drawing to one 
court all proceedings growing out of the same accident. See the case of Butler 
v. Boston & Savannah S. S. Co., 130 U. S. 527 (1889). 

134. This difficulty has been partly met by the British Carriage by Air Act. 
See the portion noted supra, Article 24, footnote 3. 

135. C. I. M. and C. TL. V., Article 45. 
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(2) In the case of transportation of this nature, the pas- 
senger or his representative can take action only against the car- 
rier who performed the transportation during which the accident 
or the delay occurred, save in the case where, by express agree- 
ment, the first carrier has assumed liability for the whole journey. 


(3) As regards baggage or goods, the passenger or con- 
signor shall have a right of action against the first carrier, and 
the passenger or consignee who is entitled to delivery shall have 
a right of action against the last carrier, and further, each may 
take action against the carrier who performed the transportation 
during which the destruction, loss, damage or delay took place. 
These carriers shall be jointly and severally liable to the pas- 
senger or to the consignor or consignee. 

Where goods are transported by successive air carriers,’** by 
virtue of one contract entered into between the shipper and the 
initial carrier, it is eminently desirable from the plaintiff’s stand- 
point to be able to prosecute his claim to a final conclusion in one 
action. To do this he must either join all carriers who performed a 
part of the transportation, or he must be permitted to sue one 
against whom collective responsibility may be asserted; this is so 
because, in the majority of cases, the shipper cannot know in the 
custody of which carrier the damage was sustained. At common 
law, there was a further difficulty. If the plaintiff knew that the 
damage occurred while the goods were under the care of a carrier 
other than the one with whom the contract was entered into, his 
action might be defeated because there was no privity of contract 
between them.?* 

In interstate shipments in the United States, the Hepburn Act 
permits the consignor to sue the initial carrier whether or not the 
damage occurred during his portion of the transportation. In 
addition, the person sustaining the loss may sue the particular con- 
necting carrier actually responsible for the injury.'** 

This device is adopted by the Warsaw Convention, with the 
additional provision that the person entitled to delivery of the 
goods may sue the last carrier."*° Further than that, both con. 


signor and consignee may, apparently as a second chance, bring 
action against the carrier who performed the transportation during 


which the damage took place.'*® 





136. Transportation performed by successive air carriers with which Article 
30 deals, is to be distinguished from combined transportation performed partly 
by air and partly by any other mode of transportation, as treated in Article 31. 

137. By providing that each successive carrier shall be deemed to be one 
of the contracting parties, the issue of privity ef contract is avoided by the 
Convention. 

188. 49 U. S. C. A. 20, par. 11. 

139. Even in the extreme case where goods are lost in shipment, and the 
last carrier never received them into his custody. M. Goedhuis (op. cit., p. 243) 
criticizes the extension of this device to this extent; but see an express pro- 
vision to this effect in C. I. M., Article 42, par. 3. 

140. The C. I. M., Article 42, par. 3, provides: “The plaintiff can choose 
between the said railways; once, however, the action is brought his right of 
choice ceases.” 
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The perfect operation of this system of collective responsibility 
of the first or last carrier would depend upon the existence of 
inter-company arrangements for mutual assistance in the defense 
of actions for damages, and for the apportionment among the re- 
spective carriers of judgments so recovered. In the absence of 
such arrangements, the convenience that this short-cut represents 
to the plaintiff is balanced by the inconvenience it means to the 
respective carriers in two respects: first, where damage is caused 
while goods are being handled by an intermediate carrier, and the 
initial carrier is sued; the latter to avail himself of the exemptive 
feature of Article 20 must prove not only that he and his agents 
took all necessary measures to avoid the damage, but also that the 
intermediate carrier and his agents did likewise; second, where, 
under the above circumstances, judgment goes against the initial! 
carrier, he will be required to enter into new negotiations with the 
intermediate carrier for reimbursement, which quite conceivably 
might lead to further litigation.’** However, the last sentence of 
paragraph (3) stating that the carriers shall be jointly and severally 
liable, may contemplate the possibility of the joining of all carriers, 
and if such joinder is permissible under local rules of procedure, 
and to the extent that all carriers are subject to service of process 
in one jurisdiction, this may be a solution of some of the difficulties 
discussed above. 

During such time as air routes are not well established for the 
transportation of merchandise, it is quite natural for shippers to 
enter into separate contracts with different carriers for successive 
stages of a long transportation. In such a case, to permit the 
shipper to sue the initial carrier for damage occurring anywhere 
along the line, while an advantage, seems hardly one to which he 
is entitled in view of the burden this places on the first airline com- 
pany to carry on the litigation after judgment is rendered against 
him in the first instance. From this standpoint, paragraph (3) of 
Article 30 might well except those cases of transportation per- 
formed by successive air carriers wherein there is an independent 
contract relation between the shipper and each carrier. Article 30 
makes no such distinction, but paragraph (1) does refer to the 
third paragraph of Article 1, which states: 


(3) Transportation to be performed by several successive air carriers 

141. The C. I. M., while providing that actions may be brought either 
against the dispatching railway, the railway of destination, or the railway on 
which the event giving rise to the action took place (Article 42), also provides 
that the Convention shall apply only to the specific railway lines enumerated 
by the Convention, or appropriately added thereto (Articles 1 and 58). This 
furnishes a facility for working out adequate inter-company relationships to 
meet effectively the obligations imposed by such a measure. 
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shall be deemed, for the purposes of this Convention, to be one individual 
transportation. if it has been regarded by the parties as a single operation, 


whether it has been agreed upon under the form of a single contract or of a 


series of contracts. . . .14% 


This paragraph is to be used primarily in determining whether the 
Convention applies at all. If the court determines that it does, can 
the initial carrier nevertheless rely on this same paragraph to urge 
that the transportation in question was not regarded by the parties 
as a single operation, in so far as the application of Article 30 (3) 
is concerned? The proposition seems to be finely drawn but it 
must be recognized that different considerations govern in settling 
the above two issues. As far as collective responsibility is con- 
cerned, each carrier involved in the transaction would naturally 
urge the application of the Convention; but it could be emphatically 
contended that to use Article 1 (3) to make Article 30 (3) apply 
in every case imposes upon the first or last carrier an extremely 
more onerous burden than would be his under domestic law. 

By paragraph (2) of Article 30, a passenger or his representa- 
tive can sue only the carrier on whose line the accident took place, 
based on the theory that in such a case there would not be the 
difficulty of determining the responsible party that exists in the 
carriage of merchandise. But another reason exists for permitting 
suit against the initial or last carrier in all cases, which is that to 
require the plaintiff to sue an intermediate carrier will often neces- 
sitate bringing his action in a foreign jurisdiction,’** whereas, the 
choice that exists for the shipper of goods (paragraph (3)) per- 
mits suit to be brought either at the place where the contract was 
entered into, or at the place of destination, either one of which 
would probably be the jurisdiction in which the plaintiff is dom- 
iciled. To be sure, Article 28 (1) would allow the passenger or his 
representative to sue the intermediate carrier at the place of des- 
tination, but would the defendant always be subject to process and 
his goods subject to levy of execution in that jurisdiction? 

With the development of air express agencies, the importance 
of these problems will be minimized, as the consignor and consignee 
deal with only one party, regardless of how many individual lines 
the goods may be carried on. 


TV. CoMBINED TRANSPORT 


Article 31. (1) In the case of combined transportation 
performed partly by air and partly by any other mode of trans- 








142. Italics ours. 
148. In death cases, this would mean the appointment of a local adminis- 


trator and other similar complications, 
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portation, the provisions of this Convention shall apply only to 
the transportation by air, provided that the transportation by 
air falls within the terms of Article 1. 


(2) Nothing in this Convention shall prevent the parties in 
the case of combined transportation from inserting in the docu- 
ment of air transportation conditions relating to other modes of 
transportation, provided that the provisions of this Convention 
are observed as regards the transportation by air. 


The chief difficulty presented by this article is the situation 
where goods are delivered in a damaged condition by an express 
agency, part of the transportation being performed by air and part 
by rail. Such coordinated air-rail and rail-air transportation is an 
established service offered by Railway Express Agency. How will 
it be determined whether the damage was incurred during that part 
of the trip by land, or by air? 

In such a situation, it seems there is the same need for a pre- 
sumption that the damage occurred during transportation by air, as 
there is in Article 18 (3) which treats of land transportation for 
the purpose of loading, delivery, or transshipment. 


V. GENERAL AND FINAL PROVISIONS. 


Article 32. Any clause contained in the contract and all 
special agreements entered into before the damage occurred by 
which the parties purport to infringe the rules laid down by this 
Convention, whether by deciding the law to be applied, or by 
altering the rules as to jurisdiction, shall be null and void. 
Nevertheless for the transportation of goods arbitration clauses 
shall be allowed, subject to this Convention, if the arbitration is 
to take place within one of the jurisdictions referred to in the 
first paragraph of Article 28.144 


Article 33. Nothing contained in this Convention shall pre- 
vent the carrier either from refusing to enter into any contract 
of transportation or from making regulations which do not con- 
flict with the provisions of this Convention. 


It should be noted that this article does not state that a carrier 
may refuse to enter into a contract of transportation; it only de- 
clares that nothing in the Convention will prevent such refusal. 
The implication is that the prohibition of such refusal by some 
other, local, law would not be disturbed."*° This raises the general 
topic of common carriers. The distinction between private and 





144. No comment. 

145. Compare the C. I. M.: “Every railway coming under the Convention 
is bound . . . to undertake the transport of goods accepted under the Conven- 
tion, provided that the consignor complies with rules laid down in the Con- 
vention, . . Art. 5, sec. 1. And the C. I. V.: “Where an international 
tariff exists for a given journey .. . carriage may not be refused, provided 
that the passenger complies with the provisions of the present Convention :” 


Art. 4 
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common carriers is important in three respects: it determines their 
right to contract for limitation of or exemption from responsibility ; 
it fixes the degree of care which they must exercise in the pursuit 
of their calling; and it determines their duty to serve all without 
discrimination. As to the first two of these, the Convention speaks 
finally and completely, drawing no distinction between the two 
types. As to the third, local law is permitted to apply. The 
result is that so far as the Convention is concerned, the distinction 
between private and common carriers is absolutely of no sig- 
nificance. 

To this writer, this feature of the Convention is of extreme 
importance, and heartily to be recommended. As stated by one 
authority :*47 


It should be immaterial whether the aviation company in whose plane a 
passenger is injured is a public or a private carrier. No reason appears why 
those who carry on that most dangerous form of aviation, the carriage of 
passengers for the mere thrill of flight, should be able to make themselves 
substantially immune from responsibility by inserting in the tickets a pro- 
vision that they are free to refuse their services to anyone whom they may 
choose to reject, although in practice this privilege is never exercised. 


Article 34. This Convention shall not apply to international 
transportation by air performed by way of experimental trial by 
air navigation enterprises with the view to the establishment of 
regular lines of air navigation, nor shall it apply to transporta- 
tion performed in extraordinary circumstances outside the normal 
scope of an air carrier’s business. 


VI. CoNcLUSION. 


In so far as the portions discussed in this article are concerned, 
the Convention represents a significant forward step in a process 
which must never be recognized as ended. No code of law is ever 
expected to be perfect or complete. The most that should be 
expected is a working model on which refinements may be made 
from time to time. 

It cannot be too strongly emphasized that a convention designed 
for world adherence must lend itself to acceptance by many diverse 
systems of law, without revolutionizing in too great a degree set- 
tled notions of any one system. Provisions of a more or less 


146. Pursuant to the terms of Article 33, the General Conditions of Trans- 
port of the L.A.T.A. provide: “The carrier reserves the right to refuse to enter 
into a contract of carriage without giving any reason:” I.A., Art. 18, par. 2. 

In making no specific provision as to the duty of carriers to extend their 
services to all without discrimination, the Warsaw Convention is leaving no 
important gap; this is strictly not a question of private law, but rather a 
matter to be decided by local public policy. 
comes. F. H. Bohlen, “Aviation Under the Common Law,” 48 Harv. L. R. 216 
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general application should be used wherever possible. Emphasis 
upon minutiae should be resorted to only when obviously necessary, 
and from time to time as the goal of uniformity in at least the 
broader aspects is more nearly achieved. 

In the contemplated revision of the Warsaw Convention, much 
important ground will be lost, this writer believes, if the text is 
scrapped wholesale. It would be far more advisable to have only 
a re-working of those parts which experts in law, in engineering, 
in management, and other phases of the industry, and in govern- 
ment, deem to be impracticable or undesirable. 





THE CONNECTICUT PROGRAM OF 
AERONAUTICAL REGULATION 
AND PROMOTION* 


CuHar_es L. Morrist 


I. INTRODUCTION. 


The Need for Regulation: 

Connecticut is perhaps most noted in the field of aviation regu- 
lation for the fact that the first laws in the country to govern 
aeronautics were passed by the Connecticut legislature in 1911. 
This aeronautics act was sponsored by a beloved Governor, Simeon 
I. Baldwin, and was passed primarily because the legislators did 
not want to interfere with what they at that time thought was a 
foolish whim. The act was entitled “An Act Concerning the Reg- 
istration, Numbering and Use of Air Ships and the Licensing of 
Operators Thereof.” Even at that time definitions were provided 
for “air ship,” ‘‘aeronaut,” and “flight.” It would be interesting 
to quote here the definition of ‘‘aeronaut,” which, according to the 
act “shall include every person who, being in or upon an air ship 
or anything attached thereto, undertakes to direct its ascent, course, 
or descent in the air, or the ascent, course or descent in the air of 
anything attached to such air ship.” The fees at that time were 
$5.00 for air ship registration, a sum not exceeding $25.00 for 
examination and tests of an applicant for a license, and $2.00 for 
the license to operate. 

The Connecticut Laws of 1911 received widespread attention 
during the years following and served time and again as a basis 
for aviation codes, not only in several states of the United States 
but also in foreign countries. They were passed when aviation 
was very young and Governor Baldwin indeed showed foresight in 
sponsoring them. The need for regulation was doubtless not acute 
at the time of their passage, but as aviation developed through the 
years, it became more and more apparent that adequate regulation 
was essential, and by 1927, persons who were active in aeronautics 





*This is the third of a series of articles dealing with state promotion and 
regulation of aeronautics. The first article, on the Illinois program, appears in 
5 JOURNAL OF AIR LAW 51: the second, on the Michigan program, appears in 
6 JOURNAL OF AIR LAW 325. 

+Commissioner of Aeronautics, State of Connecticut, and formerly Regional 
Vice-President, North Eastern Region, National Association of State Aviation 
Officials. 


[56] 





THE CONNECTICUT PROGRAM 57 


felt that much could be done by an independent aviation depart- 
ment. The legislature thereupon created such a department—the 
first of its kind in the country. 

The act of 1911 has, of course, undergone extensive revision 
until our present laws bear scarcely a semblance of relationship 
with the original thought. Perhaps the only similarity that can be 
seen is that the present-existing laws provide that the Commissioner 
of Aeronautics “shall enforce the provisions of the statute concern- 
ing aeronautics.” It will be noted that there is no provision or re- 
quirement in the statute for the promotion of aeronautics, In the 
opinion of the writer this is unfortunate and efforts have been and 
will be made from time to time to have promotional activities pro- 
vided by statute. 


The Need for Airport Construction: 

Connecticut is a part of New England and this immediately 
puts it in a class by itself from the standpoint of topographical, 
geological and meteorological conditions. The territory is quite 
rolling and heavily wooded with the exception of a small percentage 
of the area, which is given over to farming. Most of the farming 
area consists of fields which are abundant with loose stones and 
large boulders brought down by the glaciers of prehistoric times. 
Therefore, an airplane attempting a forced, or emergency, landing 
may be directed toward what appears to be a very satisfactory 
field, but upon approaching or landing the pilot will generally find 
that he still must avoid a number of dangerous boulders besides 
probably having to land on a side hill. Fog conditions in Con- 
necticut in the spring and fall are quite prevalent and, due to the 
topography, a forced landing from this or other weather causes 1s 
likely to be serious. Probably ten to fifteen per cent of the serious 
accidents in Connecticut have occurred from pilots being bottled 
up in the hills by low clouds or fog and being unable to find a 
satisfactory landing field. In view of this interweaving of natural 
conditions, an extensive airport system is very necessary in this 
state—not only for terminals in the metropolitan areas, but also 
for emergency or strip fields in the outlying districts. Connecticut, 
after all, is only about fifty miles wide and, therefore, can be con- 
sidered as one airway in its entirety, and this airway opens the 
gates to all of New England and the northeast. 


The Need for Promotional Activities: 
The psychology of the average New England Yankee is such 
that promotional activities play a very important part in the work 
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of the Department. New England is highly conservative and most 
New Englanders are “ag’in’ it, whatever it is.” Therefore, the 
Connecticut Department of Aeronautics has taken advantage of 
any opportunity whatsoever to talk on aviation to any group of 
individuals. 

A further promotional activity that was carried on during the 
summer of 1935, was a series of four feature articles published in 
all the Sunday newspapers throughout the State, bringing to the 
attention of the layman the simplicity of aviation, and stressing the 
safety requirements which today remove hazards that he still thinks 
exist.’ 

A regular part of the promotional work are reports which are 
issued by the Department from time to time, furnishing the news- 
papers with statistics regarding the number of pilots, airplanes, 
accidents, etc. Above all, we are particularly concerned with giving 
immediately an accurate report on any airplane accident in the 
State. It is a principle of the newspaper business that when there 
is a story, it shall be printed. Airplane accidents are still news, 
and there is nothing anyone can do to keep them out of headlines, 
But, one vitally important activity for a State Department to under- 
take, is seeing to it that the true facts of any airplane accident 
are printed in the first edition, rather than following later in small 
type. The Connecticut Department has taken this as one of its 
duties.” 

An active airmarking campaign, we have found, creates wide- 
spread interest in aviation. Two or three years ago the Department 
inaugurated such a program, working through tthe Boy Scout 
Troops. They concentrated especially on stone signs constructed 
in open fields throughout the State. At the elaborate dedications of 
these signs,’ the scouts in the troop which had built the sign would 
be there en masse and would bring their families, relatives and 
friends. Immediately, there would be a great wish to see the sign 
from the air and we found that people were frequently taking their 
first ride as a direct result of this program, 


II. Bastc REGULATORY PROVISIONS. 


(A) General Statutes: 
(1) General Intent of Statutes—As stated in the introduc- 
tion to this article, Connecticut Laws Governing Aeronautics date 





1. See Section VI, D. 4, infra. 
2. See Section V, E, infra. 
3. See Section VI, A 2, infra. 
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back to 1911. They have been revised by nearly every legislature 
since that time, and have progressed from administration by the 
Secretary of State to the Commissioner of Motor Vehicles and 
finally to a separate Department created in 1927 especially for ad- 
ministering the aviation laws. The intent of the statutes is to main- 
tain aviation in as safe a condition as possible. Flexibility is fur- 
nished by Section 3053, which provides that “the Commissioner of 
Aeronautics may make, alter or repeal regulations governing the 
administration of all statutes relating to aircraft, pilots, flying, air- 
ports, landing fields and airways.” Thus, the fundamental pro- 
visions on which the Commissioner shall base his actions are pro- 
vided by act of the legislature, but the administration of these acts 
is subject to regulations issued or repealed to meet rapidly chang- 
ing conditions. 

(2) Relation With Federal Bureau of Acronautics—While 
Connecticut has a very complete set of laws governing aviation, 
it is obvious that it would be foolhardy to attempt to steer an in- 
dependent course as regards the laws of other states and of the 
United States Bureau of Air Commerce. Therefore, the closest 
coordination and cooperation with all branches of the federal bu- 
reau are maintained at all times. Until 1933, this was not entirely 
the case, but changes which have been made since that time (both 
by the federal and the Connecticut bureaus) have tended toward a 
complete unity of detail. The Connecticut aircraft inspection is 
identical with the inspection given by the Bureau of Air Commerce. 
The pilot’s examination is substantially the same. The physical 
examinations are exactly similar, inasmuch as the State flight sur- 
geons are approved examiners for the Bureau of Air Commerce. 
As a further indication of unanimity, Regulation No. 30 states that 
“all questions not specifically covered by State laws or regulations, 
shall be governed by the air commerce regulations or air traffic rules 
of the United States Department of Commerce, Bureau of Air 
Commerce.” 

Furthermore, the statutes® specify® that the Commissioner may 
require satisfactory demonstration of airworthiness by analyses and 
drawings, visual inspections and flight tests, or in any other man- 





4. The aviation laws of Connecticut, together with the regulations which 
have been issued by the Commissioner, have been published in a bulletin entitled 
“Connecticut Laws Governing Aeronautics” and may be had, upon request, from 
the Commissioner of Aeronautics, Hartford, Connecticut. Lack of space pre- 
vented their inclusion in the appendices to this article. [Ed.] 

5. References which follow are to the General Statutes of Connecticut, 
Revision of 1930, as amended in 1933 and 1935. 

6. Section 1283C. (The section numbers ending with the letter “C” will 
not be found in Chapter 185 of the Laws of 1930. They are to be found in the 
1933 or 1985 Supplement to the General Statutes. [Ed.]) 
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ner, the tests being based on consideration of structural strength, 
cockpit arrangements, etc. In actual practice this section is inter- 
preted in such a way that the federal registration of an aircraft is 
considered prima facie evidence of structural airworthiness. Thus, 
complete uniformity is now a fact and, although Connecticut is 
still credited by the Bureau of Air Commerce with two unlicensed 
airplanes, actually even these two are non-existent in this State. 

The question may be asked, “why must a complete state or- 
ganization duplicate the work of the federal bureau?” The answer 
is that the duplication, in fact, does not exist, but that the State 
goes into further detail than the federal bureau can without a 
tremendous increase in personnel. An example of this is a monthly 
re-inspection of every aircraft at its home port rather than an 
annual inspection at a fixed point. Another example is the ability 
to give, on short notice, flight examinations for pilots’ licenses 
at the pilot’s home port. A State department, furthermore, can 
check all accidents, instead of having to be restricted only to fatal 
ones, and can be on the scene within an hour or two after the 
accident occurs. It can also provide detailed training for the 
medical examiners in the specialized field of aviation. Again, a 
State department has more intimate knowledge of the individual 
pilot and his ability, due to constant personal contact. These are 
only five of the numerous ways in which a State body enters the 
picture, as Connecticut has. Many more examples will be found 
in the following pages, including work which the federal bureau 
has been unable to accept. 

(3) Department Organization—The statute provides’ that 
“the Governor shall nominate, and with the advice and consent of 
the senate appoint, on or before, May 10, 1933, and quadrennially 
thereafter, a commissioner of aeronautics, who shall hold office for 
four years from the first day of June in the year of his appoint- 
ment.” This is in accordance with the usual plan of organization 
in the Connecticut State departments. 

The Commissioner by statute may appoint a Deputy, Chief 
Inspector, Inspectors, Chief Clerk and Assistant Chief Clerk, to as- 
sist in carrying out the business of his office. There is also pro- 
vided by statute’ an Advisory Board on aeronautics, which consists 
of the Commissioner of Motor Vehicles, the senior air officer of the 
43rd Division Aviation (Connecticut National Guard), the State 
Flight Surgeon and four additional members to be appointed by the 





7. Section 3047. 
8. Section 3052. 
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Governor. The appointments of the members of this Board run 
for a term of four years and the members serve without remunera- 
tion. The Board meets only on call of the Commissioner, but is a 
very valuable asset in making and working out the details of funda- 
mental changes in State laws and regulations. 

(4) Duties of Commissioner—The Commissioner, as already 
indicated is empowered by law® to “enforce the provisions of the 
statutes concerning aeronautics.” Thus, the extent of the Com- 
missioner’s actions is gauged entirely by the extent of the statutes. 
There is no limitation as to specific duties to be performed, and a 
new undertaking, if provided by law, automatically is handled by 
the Department. 

A biennial report must be submitted to the Governor. 

(5) State Licenses for Airports, Landing Fields and Avia- 
tion Schools—The statute provides’® that “no pilot shall operate 
any aircraft commercially from any airport or landing field which 
has not been inspected and approved by the commissioner or an 
inspector.” It further provides" that if a pilot desires to carry 
passengers commercially from a field which is not a recognized 
airport, he must have a written permit from the Commissioner. 
There is no fee charged for the approval of any airport or landing 
field. 

There has been no attempt to license aviation schools in the 
State, but a system has been devised which will be outlined later 
under Section IV B 3 which in effect licenses the instructors of 
the State. 

(6) Accident Investigations—Any pilot, whether a resident 
or non-resident of Connecticut, when involved in an aircraft acci- 
dent resulting in personal injury or damage to property, including 
damage to any aircraft, shall by statute make a written report to 
the Commissioner within twenty-four hours of the accident, and 
forms are provided, very similar to the Bureau of Air Commerce 
accident reports, on which the information may be detailed. Thus, 
even though the accident may not be serious, there is a complete 
record of any accident which results in any damage of whatever 
type. The statute is interpreted to apply only where there is dam- 
age in excess of $10.00. Accidents which are in any way serious 
are always investigated by an inspector of the Department. 

(7) Enforcement—The duties of the Commissioner, as stated 





9. Section 3048. 
10. Section 3082. 
11. Section 1273C. 





62 JOURNAL OF AIR LAW 


above, are to enforce the provisions of the statute. The State Police 
may be required’* to assist the Commissioner in his work. 

The Commissioner, his Deputy or any salaried inspector of the 
Department is further empowered'® with the same authority as 
sheriffs, police officers or constables while engaged in the discharge 
of the duties of the office. 

(8) Registration of Aircraft and Pilots—Every aircraft fly- 
ing in Connecticut (with provision made for non-residents under 
Section 3065) must be registered by the Commissioner..* The 
fees’® for registration of aircraft are 2c per pound of the gross 
load, which is the difference between the gross weight and its 
weight empty. A minimum fee of $10.00 per year and a maximum 
fee of $40.00 per year are specified. The fees are pro-rated after 
April 30th and a rebate is allowed after the ship has been registered 
for four full months. 

Every pilot of any aircraft (also with provision for non-resi- 
dents under Section 3065) shall be licensed by the Commissioner."® 
The fee’? for this is $2.00 per year with an additional 50c for each 
change of class. In other words, if a student pilot progresses to 
an amateur any time during the year, he is not charged the regular 
$2.00 fee but pays only 50c for the transfer. 

(9) Disposition of Fines and Costs—All fees, fines and for- 
feitures collected by the Commissioner are paid into the Treasury of 
the State but are credited to an airways account which may be 
drawn upon by the Commissioner at any time for the maintenance 
and reconstruction of State airways, airports, landing fields, and nec- 
essary expenses connected with the inspection and survey of same. 
This fund at the present time is used primarily for airmarking. 

(10) Aliscellaneous—Provision is made by the statutes?® for 
hearings and appeals to be taken from any decision of the Com- 
missioner. The Commissioner or an authorized agent is permitted 
to administer oaths and take testimony, and may order production 
of papers and documents, and may issue subpoenas. 

A general penalty,’® covering violations where no specific pen- 
alty is provided, authorizes a fine of not more than $100.00 or 
imprisonment for not more than six months, or both. 





Section 3084. 
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There is no provision in the Connecticut statutes for the is- 
suing of certificates of convenience and necessity. 


(B) Regulations Promulgated Under the Act: 

(1) Regulations—The Connecticut regulations are issued by 
the Commissioner under authority granted in Section 3053, which 
provides that he “may make, alter or repeal regulations governing 
the administration of all statutes.” They are grouped generally 
as follows: 


(1) General regulations. 

(2) Regulations on traffic over games, races, etc. 
(3) Safety regulations. 

(4) Licensing regulations and pilot restrictions. 
(5) Student solo regulations. 

(6) Airport Regulations. 

(7) Parachutes. 

(8) Aircraft lights. 

(9) Miscellaneous. 


Under General Regulations, provision is made for a permit for 
photographic flights necessitating flying at an altitude less than that 
1equired by law; for equipment in the aircraft, such as fire ex- 
tinguisher, first-aid kit, etc.; for preventing removal of a wrecked 
airplane until permission is given by the Commissioner of Aero- 


nautics; for prohibiting the use of sirens on aircraft; and for 
prohibiting flying at any altitude over any penal institution or 
hospital. 

Regulations on traffic over games, races, etc., apply throughout 
the year over any outdoor gathering of any type. Traffic is main- 
tained counter-clockwise at an altitude of two thousand feet, al- 
though photographic ships may apply for a permit to fly at not less 
than one thousand feet. 

The Safety Regulations require that any airplane which is to 
be used for pilot’s tests must have had a test flight of at least 
one-half hour since last overhaul. They further provide that gaso- 
line used in any airplane must be at least equal to “U. S. Aviation 
Gasoline, Domestic Grade”; and that instrument flights over or 
near any airport or airway shall be carried on only with a qualified 
pilot as copilot, except, of course, in cases of emergency. 

The licensing regulations and pilot restrictions provide limita- 
tions for student, amateur and private pilots; and further provide 
a temporary aircraft registration and a temporary pilot’s license as 


noted below.?° 





20. See Sections IV A 3, IV B 4, infra. 
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Student solo regulations have been drawn up, which in effect, 
accomplish the licensing of the instructor.” 

The airport regulations require that a copy of the field rules 
be on file in the office of the Commissioner, and further provide 
for barnstorming permits, not only from land but also from any 
body of water or any ice field. 

Parachutes are required to be repacked at least once in every 
sixty days prior to being worn or used. 

Requirements for aircraft lights are, of course, identical with 
the Bureau of Air Commerce rules. 

Miscellaneous regulations provide that any question not spe- 
cifically covered by Connecticut laws or regulations shall be gov- 
erned by the regulations and rules of the Bureau of Air Commerce. 


Lit. DrpARTMENT ORGANIZATION. 


(A) Organization Procedure: 


(1) Personnel and Distribution of Duties—While there is at 
present no sub-office of the Department of Aeronautics for admin- 
istration purposes, there are three regional bases for the physica 
examination of pilots, and there is also a very definite distribution 
of duties within the Department itself. Under the Commissioner 
there is a Deputy Commissioner who administers the details of the 
office work. Under the Deputy are two aircraft inspectors, one 
flight inspector and a chief clerk, as well as necessary secretarial 
and janitor assistants. He also has direct charge of an airmarking 
crew. The Bureau of Personnel Inspection, however, reports di- 
rectly to the Commissioner, through the Chief Flight Surgeon. 
The Bureau is composed of five qualified flight surgeons who have 
undergone not only the usual correspondence course but have 
further been sent for a three months’ training course with the Army 
School of Aviation Medicine at Randolph Field, Texas. They have 
all returned from this training with their military ratings. At the 
present time there is one more doctor completing his preliminary 
correspondence work and he will shortly be sent to Texas for the 
final training. 

(2) Division of Duties—As indicated in the preceding para- 
graph the Commissioner coordinates all activities of the Depart- 
ment and is in charge of all licensing and promotional work of 
whatever type. The details of most of the licensing and inspection 
have been turned over to the Deputy Commissioner, and the details 
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of medical requirements have been turned over to the Chief Flight 
Surgeon, but these two subordinates report directly to the Commis- 
sioner on the condition of the office. 


(B) Commissioner’s Office: 
(1) Personnel—The personnel of the Department of Aero- 
nautics is as follows: 


CoMMISSIONER—ApvisoRY Boarp (On call to confer) 
Deputy CoMMISSIONER 
1 Flight Inspector 
2 Aircraft Inspectors 
1 Chief Clerk 
1 Secretary 
1 Airmarking Crew 
1 Janitor 


Cuier FLIGHT SURGEON 
4 Assistant Flight Surgeons 


(2) Equipment—(a) Office—The office equipment consists 
of six letter-size filing cabinets of four drawers each for the cor- 
respondence, and licensing and inspection records; two letter-size 
filing cabinets (four drawers each) for the Chief Flight Surgeon; 
twenty-five drawers used for filing of old records to which only 


occasional reference is required. There is also one cabinet of 
nine drawers, card-file size, for use in filing cross-index cards, card 
notices which are forwarded regularly to pilots, master record of 
all pilots ever licensed in the State of Connecticut, and registration 
certificates of all aircraft filed in three different ways, first by 
State registration number, second by Department of Commerce 
registration number, and third by towns where the aircraft shall 
be taxed. 

Other office equipment consists of six large desks, two secre- 
tarial desks, large conference table, chairs, drafting table, several 
book cases and cabinets. A large supply closet is provided in 
which are kept all forms, stationery, maps, blue prints, etc. A 
smaller steel cabinet is used to provide an easily accessible supply 
of this equipment. Two addressograph machines are also part of 
the office equipment—one to cut the plates and the other to stamp 
them on the notices and envelopes to be sent out. The Chief 
Flight Surgeon’s office is further equipped with a medicine cabinet, 
cot, hospital tables and medical instruments. 

The Department headquarters are located in a building 41 x 66 
feet, especially designed for the Department. It is one story high, 
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but is so constructed that a second floor may be added if and when 
needed. It contains six large office rooms, waiting room, and a 
dark room for eye examination, The basement is accessible by a 
ramp for storage of automobiles, and is equipped for extensive 
mechanical work. The building is on the Hartford municipal air- 
port, Brainard Field, which makes for a very efficient organiza- 
tion, as the Department airplanes can be parked practically at the 
front door, and visiting pilots may drop in without the need of pay- 
ing taxi fare into town. 

(b) General—The Department of Aeronautics owns no air- 
port construction equipment of any type. However, the facilities 
for ground transportation are five two-door Ford sedans, and one 
Ford Panel Truck used for airmarking and airways service. The 
sedans are equipped with crash-kits composed of the tools needed 
for an emergency dismantling of a wrecked airplane. Aerial trans- 
portation is provided by two State-owned airplanes—a four-place 
Stinson Reliant with controllable pitch propeller and a two-place 
Travelair Sport Trainer. 

(c) Blank Forms—The forms used by the Department consist 
of the necessary license and registration blanks; aircraft accident 
and inspection reports: “Not-to-be-Flown” tags to be hung on any 
aircraft which requires important repairs; student solo authoriza- 


tions and the necessary instructions for their use; application blanks 
for pilot license and aircraft registration; an outline of require- 
ments for flight examinations; and ‘“Not-to-be-Flown” tags to be 
attached to all parachutes after expiration of sixty days from date 
of last repacking. 


(C) Department Budget and Finance: 


(1) Amount and Source of Funds—The Connecticut De- 
partment of Aeronautics is financed by an appropriated budget, 
approved by the Legislature biennially, and drawn from the general 
fund. This budget from July 1, 1931 to June 30, 1937, has aver- 
aged $33,093.00 per year with ten people regularly on the pay roll. 
The maximum budget request was for the year 1931-32—44,- 
850.00; the minimum is for the year 1936-37—-$29,597.00. The 
decrease is caused by a strict economy program which called for 
drastic cuts in all State department operating costs and salaries. 

The fees actually received by the Department have been de- 
creasing regularly since 1930, due partially to business conditions 
but also to a series of reductions in the fee schedule promulgated 
by the Department. In 1930, the total income from aircraft and 
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pilot fees was $4,501.00; in 1934, it was $4,158.00 and a further 
reduction will be noticed both in 1935 and 1936, due to a further 
recent change in the registration and licensing fees. 

(2) Budget—The yearly budget of the Department has been 


as follows: 

1931-32 1932-33 .1933-34 1934-35 1935-36 1936-37 
Personal Services $20,450 $17,063 $17,063 $17,332 $17,332 
Contractual Services .... 7,600 6,060 6,060 5,565 5,565 
Supplies, Materials 6,250 4,385 4,385 3,600 3,600 
Capital Outlay-Equipment 10,400 100 300 300 1,600 1,100 
Airways and Airdromes.. es Bar 2,000 2,000 2,000 2,000 


The following is a breakdown of the operating expenses of the 
Department for the year 1934-35: 


Personal Services 
Ten people, including night watchman paid 


in conjunction with National Guard Squad- 
ron $17,130.24 


4,223.56 
Supplies: and. Matetiale ...2..64<cac<ncwse eens 3,310.74 
Equipment 
Airways and Airdromes 


$27,789.29 


(3) State Aircraft Expense—In 1929, the Department pur- 
chased a Vought Corsair. This airplane was used for patrol and 
inspection work and for transportation of Department personnel. 
In 1931, however, it was felt that the high operating costs of this 
airplane were not justified by the existing financial conditions and, 
therefore, a Travelair two-place Sport Trainer and a Buhl Bull 
Pup were purchased. The Vought, however, was still maintained 
for occasional service. In 1933, the Vought Corsair and the Bull 
Pup were sold and the proceeds were used to purchase the pres- 
ent Stinson four-place Reliant. This airplane is used to transport 
the officials of the various State departments, not only within the 
State but also for short trips out of the State on official business. 
As yet, there has been no charge made for this use of the airplane. 

It is practically impossible to break down the operating costs 
of the various planes, due to the overlapping of the periods of their 
use. Furthermore, a great deal of maintenance work is done by the 
Department inspectors. 

However, the following figures on present equipment might 


be of interest: 
Travelair Stinson 
Total Flying Time 400 hrs. 281 hrs. 
Age to November, 1935 4 yrs.,5 mos. 1 yr., 8 mos. 





68 JOURNAL OF AIR LAW 


(D) Cooperation With Other Organizations: 


(1) Attorney General—The Attorney General of the State 
is the legal advisor and counselor for the Department of Aero- 
nautics. All matters requiring legal assistance are referred di- 
rectly to him. 

(2) State Police—The Department of State Police has co- 
operated admirably in the enforcement of the laws, and reports 
directly to headquarters any aircraft accident or any violation that 
comes to its attention. The State Police have frequently taken 
advantage of our airplanes for patrol work, and for locating es- 
caped convicts, illegal liquor manufacturers, etc. 

(3) Forestry—The State Forestry Department has utilized 
our aircraft facilities on numerous occasions for survey and patrol 
work. On one survey expedition a certain area of woodland was 
checked from the air and in a flight of one-half hour it was noted 
that the entire area was soft wood, although shown from ground 
surveys to be practically all hard wood. On another occasion a 
forest fire was reported from the air by radio to amateur opera- 
tors on the ground, who immediately phoned Hartford headquar- 
ters, resulting in the prompt dispatch of fire fighters to the scene. 

(4) Fish and Game—The Fish and Game Department oc- 
casionally utilizes our airplanes, especially for surveying the dis- 
tribution and number of wild ducks and geese at various times 
throughout the season. It is found that an aerial survey can cover 
in about three hours what it would take two men on the ground 
ten days to two weeks to complete. Furthermore, the aerial sur- 
vey has the advantage of being completed almost immediately so 
that errors, caused by the constant movement of ducks, are kept to 
a minimum, 

(5) Department of Commerce—The complete mutual coop- 
eration between the Federal Bureau of Air Commerce and the State 
Department of Aeronautics is absolutely essential for the proper 
administration of the work, and this cooperation has always been 
in evidence. The federal inspectors assist, and in turn are assisted 
by, the State inspectors. The State Department is constantly in 
close touch with the federal district supervisor. Any matters of 
special importance are sent through channels to Washington, where 
we have always found the best of cooperation. 

(6) Others—Occasional calls have come from various other 
Connecticut State departments, requesting aerial transportation in 
emergency matters. Thus, over two million cigarette tax stamps 
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were transported into the State by the State airplane, due to an 
emergency which arose from a delay in the printing office. Trans- 
portation has been furnished to various State officials in meeting 
important engagements, and has also been furnished to the Emer- 
gency Relief Administration so that an accurate survey could be 
made of the airport program being carried on within the State. 


IV. REGISTRATION AND LICENSING. 


(A) Aircraft: 


(1) Registration—The State law requires that every aircratt 
flying within the State must be registered by the Commissioner of 
Aeronautics. Provision is made, however, for non-resident pilots 
to fly non-commercially within the State for the same period of 
time offered to residents of Connecticut by the state from which 
the non-resident comes. An attempt was made upon passage oi 
this law to contact the other states’ in the Union and ascertain 
what privileges they would grant to Connecticut pilots and aircraft. 
In general, the answer to those inquiries was that Connecticut pilots 
and airplanes could fly in the other state for some certain period 
ranging from ten to ninety days, provided the airplane and the pilot 
were licensed by the U. S. Bureau of Air Commerce. As has been 
indicated, every airplane and pilot now flying in Connecticut is 
licensed by the Federal Bureau, but the intent of our statutes was 
reciprocal recognition of state licenses. Therefore, no definite ar- 
rangement has been made with any state regarding reciprocal 
rights, but the original statute has been assumed as guiding in this 
matter, namely: thirty days in any one year is allowed any non- 
resident provided he is licensed either by another state or by the 
federal Bureau of Air Commerce. 

Aircraft registrations are issued after being checked by one 
of the State aircraft inspectors. The fee for aircraft is two cents 
per pound gross load (difference between gross weight and weight 
empty). A minimum and maximum of $10.00 to $40.00 per year, 
and a prorating schedule after April 30th of any calender year, are 
provided. Furthermore, refunds on cancelled registrations may be 
applied for after four months from the date of registration of the 
aircraft. The reason for requiring a minimum period of four 
months is in order to keep itinerant pilots from being able to come 
into the State, fly commercially for one or two week-ends and then 
move on, cancelling their registration immediately so that the total 
cost of their operations would not be more than a dollar. The 
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present provision makes this impossible, as the cost of four morths 
of registration is considerably higher. 

(2) Inspection—Every aircraft upon applying for license in 
the State is thoroughly inspected from propeller hub to tail skid. 
Furthermore, two aircraft inspectors are kept constantly on the 
road throughout the month re-inspecting airplanes at their home 
ports. We find that with the one-hundred-forty to one-hundred- 
fifty airplanes registered in the State every year two men can com- 
fortably re-inspect every airplane completely once each month. 
This re-inspection is exactly the same as the original inspection, 
although the inspectors do not cut open the fabric more than once 
a year without a definite need for it. If, on the re-inspection, some 
minor repair work is found that should be done, a memorandum is 
left for the owner. If it is found that some dangerous condition 
has arisen in the course of a month, a ‘“‘Not-to-be-Flown” tag is 
hung on the ignition switch or throttle, outlining the necessary work 
to be done before the ship may be flown. This tag is sealed and 
may be removed only upon authorization by an inspector. 

(3) Temporary Registration—In order to facilitate the is- 
suance of aircraft registrations, a temporary registration has been 
devised which is good for ten days. This may be issued by the 


inspector in the field so that there is no delay caused by office 
routine. Furthermore, this temporary registration may be issued 
at a fee of $2.00 to pilots who do not desire a permanent registra- 
tion on the airplane, but who would like to fly for not more than 
ten days for their own private pleasure. For commercial flying, 
the temporary registration is not valid until the full registration 
fee has been paid. 


(B) Pilots: 
(1) Requirements—The Connecticut pilot licenses differ in 
two respects from the federal license: 


(a) The Student license is issued at the time of solo instead 
of being issued by the medical examiner before 
instruction starts. 

(b) The Limited Commercial license is issued at one hundred 
hours instead of at fifty. 


Aside from these two changes, the licenses and requirements 
are identical. The reason for the first difference—namely, the 
student license being issued at the time of solo—is that we have 
felt that the student is not acting as pilot of the airplane until he 
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is actually flying it himself. This is exactly parallel with the sys- 
tem in use by the Department of Motor Vehicles, whereby an un- 
licensed automobile driver may drive a car provided he is accom- 
panied by a licensed driver in the front seat. 

The reason for the second variation—namely, one hundred 
hours instead of fifty for the limited commercial license—is that 
we do not feel that a pilot should be entitled to carry passengers 
commercially in this particular section of the country with the 
same amount of experience as a private pilot, even though a limited 
commercial pilot is restricted in his commercial cross-country flying. 

The requirements for the practical flight tests are substantially 
the same as those required by the Bureau of Air Commerce. The 
important points are, that for a student license the pilot must be 
prepared and ready to demonstrate stalls and recovery, and the 
inspector must be assured that the student has experienced spins 
and recovery with his instructor. For the private license spins are 
required, and an unusual test has been added to the list for judg- 
ing the pilot’s actual flying ability: a spiral upward for one thou- 
sand feet. Further requirements of interest are: 


(a) An applicant for a pilot’s license shall be of good mora! 
character. 


(b) “A student, amateur or private pilot’s license may, in the 
discretion of the Commissioner, be issued to an ap- 
plicant who is at least sixteen years of age.” 

The limited commercial and transport licenses shall not be 
issued to any applicant who is under eighteen years 
of age. 


(2) Physical Examinations—The Department’s “Bureau of 
Personnel Inspection” is composed of five rated Army flight sur- 
geons who were picked geographically from the qualified doctors of 
the State. They were trained in the regular flight surgeon’s corre- 
spondence course and were subsequently sent for three months 
training to the School of Aviation Medicine at the United States 
Army base in Texas. One more doctor is at present receiving this 
training and will shortly be qualified as an Army flight surgeon. 

The men for this work are distributed at strategic points 
throughout the State and they make their examinations in their 
own area. Furthermore, thought has been given to having men who 
were not only general practitioners, but also had specialized train- 
ing in certain fields. At present, one examiner specializes in car- 
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diology and one in ophthalmology. Thus, if a border-line case is 
found in either of these branches, it can be referred to the spe- 
cialist in that field, and he can give a specialist’s finding, tempered 
and broadened by an actual working knowledge of aviation 
medicine. 

Physical examinations are required as follows: 


Transport and Limited Commercial—every six months—Fee $5.00. 

Private, Amateur and Student—once a year—Fee $5.00. 

Non-Commercial Glider and Parachute—once a year—Fee $3.00. 

An orginal examination of any class (except non-commercial 
gliders and parachutes) costs $10.00. 


To avoid duplication, the flight surgeons for the Department 
of Aeronautics are also qualified by the Bureau of Air Commerce. 
Thus, a copy of any examination that is made in Connecticut is 
forwarded to Washington and is valid as an examination for a 
Federal license. 

(3) Student Solo Authorization—The Connecticut law re- 
quires that “no person.......... shall act as pilot of any aircraft 
until he shall have obtained from the Commissioner a license for 
such purpose. No such license shall be issued until the applicant 
therefor shall have been examined and his application approved 
by an inspector of aeronautics.” Under this law until recently, a 
student under instruction had to be checked out by an inspector, 
even before his first solo. This meant that it was impossible for 
an instructor to take advantage of the psychological moment when 
a student is best qualified to solo. The instructor would have to 
request an examination and it might be several hours or even a 
day or two before it was possible for the inspector to meet the 
appointment. This we found to be very poor psychology and 
worked a hardship not only on the student and instructor but on 
the inspector as well. He would frequently have to give the stu- 
dent actual instruction time himself, and he would often find that 
the student was unfit to solo at the minute and would therefore 
have to authorize the instructor to use his own judgment at a later 
date. 

In 1932, therefore, a student solo system was worked out after 
conferences were held with the Attorney General to ascertain just 
how we could circumvent our own laws. Under this new plan a 
transport pilot with five hundred hours or more of time may apply 
for student solo authorizations. He is issued a series of numbered 
authorization blanks which are, in effect, restricted pilot licenses. 
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The instructor himself is made an agent of the Department to a 
limited extent, authorized only to issue and sign a student solo 
authorization, which permits fifteen minutes of solo or three land- 
ings solo. An authorization cannot be issued more than once to 
any one student. It must be returned to the Department upon com- 
pletion of the solo flight and all solo authorizations are charged 
against the instructor. If, on the subsequent State flight check, 
an unreasonable percentage of students from one instructor are 
found to be lacking in flying qualifications, the instructor’s priv- 
ilege to solo his own students may be revoked. 

Since the inception of this plan, three-hundred-twenty-nine 
student solo authorizations have been issued to the transport pilots 
of the State. Very few students under the system have been re- 
jected although in some cases additional instruction has been rec- 
ommended to round out the applicant’s general ability. The ar- 
rangement actually accomplishes a kind of instructor’s rating, based 
not on the instructor’s ability to pass a theoretical examination, 
but on his actual results in training students. Furthermore, it 
puts the responsibility for student’s training directly on the in- 
structor’s shoulders and it keeps in check the growing tendency 
to try to rush students through in a shorter time than is safe. 

(4) Temporary Pilot’s License—In order to facilitate the is- 
suance of pilots’ licenses, a temporary license, good for ten days, 
may be issued by the inspector after the applicant has passed his 
flight check. This immediately authorizes him to fly and eliminates 
the delays involved in issuing the license from headquarters. 


(C) Airports and Landing Fields: 


It is required by law that no pilot shall fly commercially from 
any flying field until it has been inspected and approved by the 
State Department. This makes it possible to control barnstorming 
operations. In checking a field and in granting approval for flying 
from it, consideration is given to three factors: 


(a) The size and condition of the field, and the prevail- 
ing winds, 


(b) The pilot’s experience. 
(c) The known performance of the airplane to be used. 


With these three points in mind, quite frequently a permit is 
issued somewhat as follows: 
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“To allow John Doe to carry passengers commercially from 
John Smith’s field in airplane No. NC442M when the wind is in 
the south-west quarter.” 


The requirement of a barnstorming permit accomplishes three 
different purposes: 

(a) It assures us that all commercial flying in the State 
is safe, and it gives an opportunity to check all 
itinerant barnstorming operations. 

(b) It provides us with detailed information as to pos- 
sible landing areas. 

(c) It protects the Connecticut pilots from unfair com- 
petition by extensive, uncontrolled and irrespon- 
sible barnstormers from outside the State. 


(D) Flying Schools and Instructors’ Licenses: 


There is at present no school license or instructor’s license in 
Connecticut. As indicated above,?? the student solo system in op- 
eration in this State accomplishes very much the same purpose as 
an instructor’s license. 


(E) Flying Clubs: 

There has been very little flying club operation in this State. 
A short time ago, however, one private pilot did attempt to start 
a flying club of four or five friends, giving them instruction time 
on his airplane in exchange for which they would buy gasoline and 
oil. Fortunately, our law still uses the phrase “for hire or reward” 
and the would-be instructor in this case was informed that the 
reward was furnished in the form of gas and oil. 


(F) Airway Beacons: 

No license fee or jurisdiction of any kind is exercised over 
airway beacons. Their establishment is encouraged, but in view 
of our small area, the State is at present reasonably well lighted 
by the New York to Boston airway, This line, however, is sup- 
plemented by two beacons (at the New Haven and New London 
airports) neither of which is maintained by the Bureau of Air 
Commerce. 


(G) Parachutes: 


The statute goes into considerable detail concerning the use and 
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maintenance of parachutes.** A supplementary regulation requires 
that a parachute shall be packed or repacked by a licensed rigger 
at least once in every sixty days prior to being worn. Effective 
enforcement of this provision has just been undertaken, inasmuch 
as it has been found that parachute owners and users are lax in 
this most important question of maintenance. The inspectors in 
their rounds of the State are locating and checking parachutes 
which have come due for repacking. If the repacking slip does 
not show the necessary work within the preceding sixty days, a 
bright red “Not-to-be-Worn” tag is attached to the handle of the 
rip cord. This attachment is made by means of a wire sealed 
with a tin cap, which makes it impossible to remove the tag with- 
out either cutting the wire or damaging the seal. Only a licensed 
parachute rigger or inspector may remove the tag and it must then 
be returned to this Department with the necessary notations made 
thereon. 


V. SUPERVISION OF AERONAUTICAL ACTIVITIES. 


(A) Control of Flying Activities: 


(1) Enforcement of Licensing Requirements—It has been 
the policy of the department to exercise careful discretion in the 


enforcement of the law. It is well known that laws can stifle any 
industry and can permanently injure a young and growing indus- 
try such as aviation. A knowledge and constant acceptance of 
this fact are very essential to the proper administration of the laws. 
When an operator has been found guilty of a rather minor viola- 
tion the usual procedure is simply to have a talk with him on the 
first charge. If he is found, however, to be a constant violator, a 
suspension of license is in order. But even in such cases, a con- 
siderable amount of judgment is used in the actual extent of these 
suspensions. On numerous occasions, when a commercial operator 
has simply needed a warning, the suspension has been made but 
the license returned during a probation period of three to six 
months. If, within that period the operator is found guilty of 
another violation, the original suspension is made effective, plus 
any further penalties. Cases are very seldom taken into court for 
trial unless they are reasonably serious, or unless it is felt that the 
attendant publicity will help to reduce similar troubles in the 
future. 

Excellent cooperation of the federal Bureau of Air Commerce 
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has always been noted. If a Connecticut pilot is grounded by the 
State authorities for a violation which is also a violation of federal 
regulations, the Bureau is notified of this suspension with a com- 
plete report of the circumstances attendant thereto, and if the Bu- 
reau feels that similar action by them is justified the pilot receives 
a federal, as well as his State, suspension. The situation reverses, 
with the same effect, in cases of a federal grounding of a Con- 
necticut pilot. 

(2) Control of Barnstorming—When a permit is issued by 
this Department for a barnstorming field,?* one copy is kept on 
file in this office, the original being given to the pilot to carry with 
him at all times while operating from the field. The State Police 
have been notified that the barnstorming pilots must have these per- 
mits, and if, in covering their territory, they see a pilot carrying 
passengers commercially from anything but a recognized airport, 
they immediately check to make sure that the necessary permits 
have been issued. 


(B) Control of Airport Operation: 


(1) Enforcement of License Requirements—The airport 
managers on the various airports in Connecticut cooperate to the 
fullest possible extent in assisting in the enforcement of license 
requirements and traffic laws. While they have been granted no 
official authority by the State, it is well understood that their as- 
sistance and recommendations will be followed up immediately by 
inspectors of ‘the Department. 

(2) Airport Field Rules—The Department does not attempt 
to make any supplementary air traffic rules over and above the 
rules and regulations of the Bureau of Air Commerce. It is the 
responsibility of the airport manager to enforce the Bureau’s rules. 
However, any violation that is reported with the proper details 
receives prompt action by the Department. 


(C) Control of Air Instructors: 


The Department inspectors are constantly making the rounds 
of the State re-inspecting airplanes. While at their various stops, 
they check to make certain that instructional activities are in ac- 
cordance with safe flying practice. Thus, at least once a month, 
and generally more often, operations are under official observation. 





24. Section IV C, supra. 
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(D) Control of Air Navigation Facilities: 


The State Department does not attempt control of air naviga- 
tion facilities supplementary to the requirements of the Bureau of 
Air Commerce. We have encountered no difficulty in connection 
with the erection of false aids to navigation. 


(E) Accidental Investigation: 


Every accident that occurs within the State, whether the pilot 
is a resident or non-resident, must be reported to this Department 
within twenty-four hours, If the accident is of a serious nature 
as regards either damage to the airplane or injury to the occu- 
pants, an inspector goes at once to the scene to check all details 
carefully. This is done, not only to ascertain whether or not the 
accident involved any violation of laws and regulations, but also 
in order that we may have on file a true and unbiased account. 
If the accident is such as to interest the newspapers, the inspec- 
tors make a special effort to find the probable causes immediately. 
In a number of instances this has made it possible for the news- 
papers to carry an accurate preliminary story on the accident rather 
than to print an erroneous account which must subsequently be 
followed up with a smaller corrective article. No official finding 


is made by the inspectors in the preliminary investigation, but they 
simply guide the reporters in sorting out and understanding the 
vital facts so that they are then qualified to write their own stories 
just as they would the story of an automobile accident. The State 
Police Department has been instructed that serious accidents com- 
ing to their attention shall be reported immediately to this De- 
partment. 


VI. THE PROMOTION OF AERONAUTICS. 


(A) Construction: 


(1) Airports and Landing Fields—The department has no 
funds or facilities for actual construction work on airports and 
landing fields, except that the fees and forfeitures which have been 
received may be used in the maintenance and reconstruction of 
State-owned airports, airways and landing fields. Inasmuch as 
there is only one State-owned airport, this fund has been used 
only slightly for airport work. Its chief use has been, as indi- 
cated below,” for airmarking and airway beacons. The Depart- 





25. Sub-sections 2 and 3, infra. 
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ment’s airport work is primarily in assisting as an advisor in the 
location and development of airports by local interests. However, 
under the CWA and FERA from December, 1933 to November, 
1934, a total expenditure of approximately $415,000.00 was made on 
Connecticut’s airports. This included the construction of two new 
ports at necessary points in the State and the expansion and de- 
velopment of five present-existing so-called airports, so that they 
are now able to accommodate nearly every type of airplane. 

(2) Air Marking—For the past four and one-half years the 
Department has been carrying on an extensive airmarking cam- 
paign, working through every possible channel. The Boy Scouts oi 
the State offered very valuable assistance in locating available roofs 
for airmarkings, and in constructing stone signs in the fields of 
the State which have proven to be of great benefit to aviation. 
Their outdoor activity (hikes, week-end camps, etc.) was tem- 
porarily diverted into equally healthy and very useful work in 
laying out and painting these signs. Each troop would build a 
large sign, using Connecticut’s natural supply of field stones. The 
paint was furnished by this Department. When it was completed, 
a date would be set for the official dedication of the sign and an 
embossed sheepskin trophy would be dropped from an airplane 
with a letter of commendation from His Excellency, The Governor. 

The American Legion has assisted to a considerable extent in 
the field of airmarking, and private interests stimulated by local 
enthusiasts have resulted in the construction of several excellent 
markings throughout the State. 

However, the greatest progress was made in the application 
of the fees and forfeitures account to this constructive work. A 
light truck was purchased and is in constant use on the airmarking 
program. A crew of two FERA workers is on the road constantly 
painting new signs and repainting old ones. This crew will be 
increased to three men under the new WPA organization. 

Two years ago, a folding stencil set was designed, composed 
of five pieces of galvanized iron. By means of this set, any letter 
of the alphabet can be laid out quickly and accurately. This makes 
it possible to erect signs without having to pay the high wages 
required by skilled painters. 

As a result of this program, there are at present over three- 
hundred-fifty signs in the State of Connecticut, which means in 
this limited territory one sign to every four miles square. 

A cost analysis of the airmarkings that were constructed over 
a period of two years shows an average cost per sign of $14.10. 





JOURNAL OF AIR LAW 


(3) Airway Beacon Operation—The Department has erected 
one airway beacon, which is in conjunction with the State-owned 
airport at Groton. The limited area of the State makes it unwise 
and unnecessary to attempt to set up any extensive supplementary 
airways system. 

(4) Weather Reporting Stations—In view of the excellent 
disposition of federal weather stations in Connecticut, it is unnec- 
essary to set up any State stations. 


(B) State Airway Maps: 

Due to the limited area of Connecticut, it would be super- 
fluous at this time to publish an airway map of the State for dis- 
tribution. No out-of-state pilot would carry with him a map of 
Connecticut for the short time that it takes to cross the State, and 
the local pilots find that the Bureau of Air Commerce maps are 
entirely satisfactory. 


(C) Airport Aids: 

(1) Use of Road Equipment—No satisfactory arrangement 
has been worked out whereby the State Highway Commission can 
use highway equipment in the construction of airports and landing 


fields. 

(2) Assistance on Obstructions—The State law provides four 
excellent statutes*® covering the needs of airports as regards ob- 
structions and adjacent highways. 


Provision is made: 

(a) For the exercise of the right of eminent domain in 
order to expand any municipally-owned airport. 

(b) For the closing of any landing field which is found 
to be a menace to life or property, and for the 
closing or relocating of any highway or road 
to permit the development or use of any airport. 

(e) For the removal of any hazards to aerial navigation. 

(d) For the zoning of any area adjacent to an airport 
in order to eliminate possible future hazards. 


These statutes have been invoked by the Department on a number 
of different occasions, with the result that roads have been re- 
located, trees have been removed, telephone lines have been changed 





26. Sections 3092, 3094, 3095, 3096. 
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or buried and airports have been zoned in order to forestall the 
contemplated erection of obstructions. 

(3) Airport Taxes—Provision is made in Section 1155 that 
any airport which is municipally-owned, but is located outside the 
limits of the municipality, shall be tax-free under certain conditions. 


(D) Educational Program: 


(1) Aviation Talks—The Department receives innumerable 
invitations to talk at various civic clubs and organizations through- 
out the State. All these invitations are accepted and a qualified 
speaker is sent to outline the present state of aviation and to try 
to impress upon the audience the fact that flying is not so far 
beyond their reach as they seem to think. A short talk on the 
general functionings of the Department is always acceptable, but 
it seems to make for a better understanding of aviation if this 
can be followed with about fifteen to twenty minutes of questions 
and answers, Everyone is vitally interested in aviation and has 
many thoughts that he wants to get clear in his mind. Questions, 
whether from a group of fifteen or a hundred, always seem to 
coordinate the aviation talk with the actual interests of the 
individuals. 

(2) Model Planes—The Department has assisted in the ac- 
tivities of a number of model plane clubs in Connecticut and has 
encouraged their operations in every way possible. On several 
occasions members of the staff have acted as judges in the model 
plane events and we are frequently called upon to furnish speakers 
for these growing units. 

(3) Assistance at Air Meets—It is the policy of the De- 
partment to render every possible assistance to air meets at the 
various airports. Department representatives advise freely with 
the sponsors of the meets, furnishing pertinent information as to 
possible special features and outlining new types of contests that 
seem to arouse greater interest. During the meet itself, inspectors 
are always on hand to assist in the issuance of last minute per- 
mits and to aid in traffic control. 

(4) News Releases—The Department from time to time is- 
sues releases of interest to the general public. Most of the articles 
carry statistics regarding the development of aviation, especially 
as pertains to the State. 

Perhaps the most interesting, however, was a series of four re- 
leases which were carried in the summer of 1935 as feature stories 
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in all the Connecticut Sunday newspapers. These articles outlined 
in less than a thousand words each the pertinent information re- 
garding the four basic interests in aviation: 


(a) Medical Examinations. 

(b) Flight Inspection. 

(c) Airplanes. 

(d) Airports and Ground Facilities. 


There were no technical details in any of the stories: they 
were written in plain English so that everyone could understand 
them. Illustrated with appropriate photographs of personnel, air- 
ports, equipment, etc., they created a very wide-spread interest 
among the reading public. They gave a fundamental working 
knowledge which corrected a good many false impressions that 
people had hitherto held regarding aviation. 

(5) Accident Releases—As indicated above,?" an important 
part of our educational program is arranging that the news stories 
on accidents are correct from the start. This has created a much 
better feeling toward aviation, due to the fact that the readers get 
an immediate true picture of the causes of accidents. 

(6) Complaints—Complaints are received very frequently by 
the Department regarding the flying of some airplane or airplanes. 
These complaints are always investigated, and, if found justified, 
action is taken. Often, however, they are unfounded, but the 
opportunity is taken to approach the less air-minded individuals 
who have made the complaint and to influence them toward a better 
acceptance of aviation through personal contact and explanation, 
and by clearing up any questions that the observer may have and 
assuring him of our wish to maintain safe flying. 


VII. ConcLusion. 


As a result of the foregoing organization, accidents in Con- 
necticut have constantly decreased from 1930 to the present date. 
The year 1934 had only twenty-seven accidents as compared with 
the high of fifty-two for 1930. This it will be noted includes all 
accidents of any type whatsoever, even though the damage might 
consist only of a washed-out wheel or a damaged propeller. 

Actual flying activities, however, showed very little drop dur- 





27. Section V E, supra. 
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ing 1932 and 1933 and the present year shows every indication of 
being the most active of any year in the history of the Depart- 
ment from the standpoint of the number of pilots and aircraft 
licensed. 

It is increasingly apparent that the public of Connecticut is 
becoming more and more aware of the fact that flying, even over 
the slightly unfavorable territory in this State, is being made safer 
every day. 





Appendix A 


PILOT LICENSE FORMS! 


(1) APPLICATION FOR AIRCRAFT PILOT’S LICENSE 


STATE OF CONNECTICUT 
DEPARTMENT OF AERONAUTICS 








License No. 


APPLICATION FOR AIRCRAFT Pinot’s LICENSE 
MAKE FEES PAYABLE TO COMMISSIONER OF AERONAUTICS 


All blanks must be made out in ink, or typewritten, or application will be 
returned. 
All applicants must answer questions 1-12 inclusive. All applications must be 
notarized. 
Original applicants must answer all questions. 
7 : q ; For Office Use Only 
1. license APPROVED FOR 








( Note: ~~ of license will be granted BasE IF FOR 
only for a license valid on December 31, LIMITED COMMERCIAL 

previous to the year for which 
renewal is requested.) 


Last Ronnies License No. 





DATE 





INSPECTOR 











(To be typewritten or printed) 


ROS PENDS 5 oiccclnic ices airs oo kaos cheetahs aoe coe 
(Street) (City or Town) State 


GARG Siisese-ctaie nite Months 
(a) Color of eyes....... (b) Color of hair 
(d) Weight (e) Height 
Date of last physical examination for flying and doctor’s name 


(a) “Dotalenumber “of solo PhOUtS i505 sions ccsscoe cae hind sos soso etas wares 
(b) Solo hours in past twelve months 

(c) Solo hours in past six months 

(d) Solo hours in past thirty days...... 


(a) Has your silot” s Noun ever been suspended ? 
‘oy ic, (State) 


Citizenship (what country?) 
Names and types of aircraft that you have flown 


Experience and training on aircraft engines, giving types with are 
familiar and length of experience on each 





1. Medical forms for pilots, for glider pilots and parachute jumpers have 
been omitted, as have the license expiration notice forms. 
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18. Are you familiar with the aircraft laws of this State and of the 
Department of Commerce? 
19. For Student Pilot Only. 
(b 


STATE OF CONNECTICUT, 


CouNTY OF 
Subscribed and sworn to before me this.... 


(Notary Public, Justice of the Peace) 


(2) CERTIFICATE OF PILOT’S LICENSE2 
NOVEMBER 1, 1934 


STATE OF CONNECTICUT 
DEPARTMENT OF AERONAUTICS 


Aircraft Pilot’s License 


Tuts CeErtTIFIES that 


described as follows: Age 

Weight.... ..-Color of Eyes Color of Hair 

has complied with the provisions of the law concerning the licensing of 

Aircraft Pilots and is hereby licensed to operate an Aircraft of the above 

class in this State until the last day of December, 1936, at midnight. 
Cuares L. Morris, Commissioner 

Dated Per 


If not revoked or suspended this license expires 
December 31, 1936 


(3) REVISED REQUIREMENTS FOR CONNECTICUT FLIGHT EXAMINATIONS 


On flight examinations students will be checked and graded on the 
following : 
STUDENT 
Take off 
Normal climb 
Banks, shallow and medium 
. Forward slip, not required but may be used if taught 
Approach to field, straight or 90° 
Landings 
Stalls and recovery. Assurance that student has experienced spins 
and recovery with instructor 
8. Smoothness on controls 


AMATEUR 
Same as Stupent but in addition, the following: 
Steep banks 
. 8’s around pylon, medium bank 
Forward slips 
180° and 360° spot landing—1000 feet-1500 feet, respectively 
Simulated forced landing 





2. These forms executed in duplicate and are printed in 6 colors denoting 
the type of license as follows: (1) Transport—pink; (2) Limited Commer- 
cial—grey; (3) Private—Orange; (4) Amateur—white ; (5) Student—yellow ; 
and (6) Parachute Jumper and Parachute Rigger—blue. The grade of license 
is also plainly printed thereon in red ink. 





JOURNAL OF AIR LAW 


6. Before examination a cross country flight of at least one hour, 
landing at one airport other than home port, either dual or solo. 
To be certified to by instructor or airport manager 


PRIVATE 
As above but in addition, the following: 
Steep 8’s around pylons, 1000 feet 
720° steep power turns in both directions 
Spiral from 2000 feet to spot within 200 feet 
Spins, two turns 
Side slips 
Spiral upward for 1000 feet 
Before examination a cross country flight of at least 1% hours, land- 
ing at two 0 airports other than home port, either dual or solo. To be 
certified to by instructor or airport managers. 


NOMA WN 


LIMITED COMMERCIAL 
Same as above, but more proficiency required. 


TRANSPORT 
All of above but in addition, satisfactory evidence of a solo cross coun- 
try flight of at least 100 miles within one year. 


(4) STUDENT SOLO AUTHORIZATION 


This certifies that 
has this day been approved by me_to solo an aircraft subject to the 
requirements and restrictions of the Student Solo Regulations of the Con- 


necticut Department of Aeronautics. 


Field where soloed 
This certificate is not legal unless all blanks are filled in with ink, and 
properly signed by instructor. 
(Reverse Side) 


For Office Use Only 
Instructor 
Approved 








I do hereby certify that the foregoing statements are true and that this 
student has never been soloed by me except as indicated on other side. 
He has OUPS 6 ca wienicer minutes dual instruction time to date. 


Written Signature of Instructor 


State of Connecticut 
County of 
Subscribed and sworn to before me. 


(Notary Public) 
This certificate must be sworn to before being presented at the Department 
of Aeronautics. 





Appendix B 
AIRCRAFT REGISTRATION AND INSPECTION FORMS 
(1) APPLICATION FOR AIRCRAFT REGISTRATION 


STATE OF CONNECTICUT 
DEPARTMENT OF AERONAUTICS 





DEPARTMENT OF COMMERCE 
. LICENSE AND 
DENTIFICATION NUMBE 

APPLICATION FOR AIRCRAFT REGISTRATION rw " 


MAKE FEES PAYABLE TO COMMISSIONER OF 
AERONAUTICS STATE NUMBER 


All blanks must be made out in ink, or 
typewritten, or application will be returned. APPROVED 











Fee: 2%c. per pound gross load, prorated 
monthly after April 30 

(“Gross load” is difference between “gross 
weight” and “weight empty’’.) 


DISAPPROVED 





DATE 





INSPECTOR 











(Street) 
(a) Place and date of birth 


(b) If a corporation, partnership, club, etc., names of President, Direc- 
tors and Managing Officers 


. Description of aircraft: (a) Name of Manufacturer 

Name of Aircraft (c) Manufacturer’s Model 
Manufacturer’s Serial No.... (e) Date of Manufacture 
Color of Fuselage (zg) Color of Wings 
Check Type: Airplane ( ) Glider ( ) Dirigible( ) Balloon ( ) 
Check Style: Open Cockpit ( ) Cabin ( ) Convertible ( ) 
Check Model: Landplane ( ) Seaplane ( ) Amphibian ( ) 
Biplane ( ) Monoplane ( ) 
Seating Capacity: C Passengers 

(1) Gross Weight (m) Weight Empty 


. Description of power plant: (a) Name of Manufacturer 
Number of engines installed (c) Type and model of each 
Date Manufactured (e) Manufacturer’s Serial No 
Number of Cylinders (each motor) 
Rated Horsepower (each motor) 


[87] 
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10. Date of this application 
Department of Commerce License and Identification No 


STATE OF CONNECTICUT, 


COUNTY OF 
Subscribed and sworn to before me this 


(Notary Public, Justice of the Peace) 


(2) AIRCRAFT INSPECTION REPORT3 
STATE OF CONNECTICUT 


ENGINE 
Manufacturer , Eng. No. C 
Magneto - Right Wiring 
Distributors 
Spark Plugs 
Carburetor i Air Intake 
Gas Lines >trai Hose * igeaeiniel Sen AAne 
Gravity 
Oil Tank 


Water Jackets 
Pump Packing Shutters 
Cowling Exhaust — 
Propellor 
Throttle 
Remarks 


BIRAL cnannian wares .Seat support 

Stick or Wheel Installation 

Rudder bar Installation 

Interference to stick 

MEI SAUARI OTS 25 16:55 9'4-s:ieieiecal ib arersis cies ieteioaretes Fire extinguisher 
Throttle Control Altitude Control.....Spark Control 
Control Cables....... Safetying Fair leads 


PASSENGER COCKPIT 


e+eee5eat Supports 
Dual Removal 





3. The “Not-to-be-Flown” tag is not reproduced here. It provides for 
notations on 53 categories under the following heads: (1) Propellor, (2) 
Engine, (3) Fuselage Nose, (4) Center Section, (5) Landing Gear, (6) Fusel- 
age, (7) Stabilizer, (8) Vertical Fin, (9) Elevators, (10) Rudders, (11) Tail 
Skid, (12) Wings, (13) Ailerons, and (14) Remarks. 

The tag provides that the aircraft shall not be flown until the indicated 
repairs or alterations have been made and passed upon by a Department 
representative. 
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FUSELAGE 


Longerons 
Tail skid shoe 


LANDING GEAR 


Struts Safetying 
Wheels Wheel locks 


CENTER SECTION 
Struts Fittings Cross Brace: WikeSac kc ccc cedisccaes 
Spars A) os See errs Fabrics 
Remarks : 


Strut Fittings Strut Fittings 

Wing Butt Fittings Wing Butt Fittings 

Aileron Hinges Aileron Hinges 

Aileron Horn Aileron Horn 

Aileron Fittings 

Bracings 

Fabric 

Condition of Flying Wires .......... Condition of Landing Wires 
Condition o£ Dritt Wares: ..... ..:.0.0:s.00% Remarks: 


RicHt WINGs AND AILERONS 
Upper Wing 


Strut Fittings SS ae Fittings 
Wing Butt Fittings Wing Butt Fittings 
Aileron Hinges Aileron Hinges 
Aileron Horn Aileron Horn 


Reaches 

Fabric 

Condition of Flying Wires ........... Condition of Landing Wires 
Condition of Drift Wires Remarks : 


STABILIZER, ELEVATOR AND RUDDER 


BMUIBIS: carincsicerceweeeee Spars 

Bracings Fittings 
Elevator Horns Fittings 
Rudder Horns i Fittings 
Fabric 


ConTROL CABLES 
Aileron Control "PUEBDUCKIOS =. 2552 cne ees Pulleys 
Are Inspection Doors Provided at Proper Points? 
Are Fair Leads Provided for Cable to Prevent Chafing?.................4. 
If Push and Pull Tubes are Used, Note Condition of Tubes 
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Rudder Control Turnbuckles 
Are Fair Leads Provided for Cable to Prevent Chafing?................0.. 
Turnbuckles 


ASEDUY OL THe ADOVE Cale era VOU Eco: 6: 5:.0:0rsi0eio: 6101s) eie.cis vig eielerereioisigie/sieisisia's: 
Note any Splices 
Remarks: 


Passed: 
Remarks: 


(3) AIRCRAFT REGISTRATION CERTIFICATE+4 
OEIC VINO w oe ciacienccencacs 


STATE oF CONNECTICUT 
DEPARTMENT OF AERONAUTICS AIRCRAFT REGISTRATION 


This Aircraft is licensed according to Chapter 185, General Statutes, 
Revision of 1930. 


1935 


RSIRIPET RANG ONO: oss cates eoecs sis an on eeere City or Town 

Maker Name of Aircraft 
Maker’s Model Maker’s Factory Number 
Year of Manufacture -Color 

Type of Machine ....Seating Capacity 

Gross Load ..Make of Engine 

No. of Engine Horsepower No. of Cylinders 
Taxed as personal property in Town of 


Note: This certificate expires December 31, 1935, at midnight. Must at all 
times be carried upon Aircraft herein described and immediately upon sale 
a transfer of craft be filled out on the back, sworn to, and returned to this 
office. 


Cuartes L. Morris, Commissioner 


Fee: 





4. The subject matter notarized on the reverse side of the certificate is 
not reproduced. This document is executed in quintuplicate. The original goes 
with the aircraft. The other copies are filed in the Department under the 
following heads: (1) Numerical—State, (2) Numerical—D. of C., (3) Alpha- 
betical, and (4) Location. Ready cross reference is thus possible. 





Appendix C 


AIRCRAFT ACCIDENT REPORT® 
(1) SUPPLEMENTARY REPORT CARDé 





STATE OF 
CONNECTICUT ACCIDENT 


DEPARTMENT MISHAP 


No AccIDENT 





AERONAUTICS ! 


InyuRY TO PERSONNEL 


Pinot: 
License and class 
Unlicensed 
Age 


Total hours flown to date.. 


Total hours flown previous 
90 days 

Total hours night flying 
(if night accident) 

Fatal injury 

Severe injury 

Minor injury 

WRITER ioiccsic.a:e c's cinco D 

Physical defect 


Co-PILOT OR STUDENT: 
Fatal injury 
Severe injury 
Minor injury 
Uninjured 
Physical defect 


PASSENGER: 
Fatal injury 
Severe injury 
Minor injury 
Uninjured 


ArrcraFtT Crew (other than 
Pilot or Co-pilot) 
Fatal injury 
Severe injury 
Minor injury 
Uninjured 


GROUND PERSONNEL: 
Mechanics 


Fatal injury 
Severe injury 
Minor injury 
Uninjured 


SPECTATORS : 
Hatal 1Ajugy scccsenwaeced A 
Severe injury 
Minor injury 











DAMAGE TO MATERIEL 


AIRCRAFT: 
Licensed 


Major assembly 

Minor repairs 

Not damaged 

Aircraft type and make ... 


Engine type 
Single 
Multimotor 

Age of aircraft 

Total hours flown 

Market value when new . 

Estimated cost of repairs 
to plane 

Estimated damage to prop- 
erty (other than aircraft) 


NATURE OF THE ACCIDENT 


Collision in full flight bw 
other aircraft 

Collision in full flight with —- 
jects other than aircraft...B 

Spin or stall following engine 
TANTO) oo coc ccccinsnceenens c 

Spin or stall without engine 

failure D 

Forced § on_airport.. 
landings off airport.. 

Landing accidents 

Take-off accidents 

Taxying accidents 

Fires in the air 

Structural failure 

Miscellaneous xX 

Indeterminate and doubtful. Y 

Propeller accidents to persons. 

Hangar fire 

Fires, other 


Plane in hangar 

Plane out of hangar 

Moving planes around airport. 

Warming up motor 

Fire after crash 

Rating of airport where acci- 
dent occurred 

Rating of airway ............ 

Parachute jump, voluntary ... 

Parachute jump, involuntary.. 

Make of chute used 

Could chutes have been used.. 

Acrobatics 








. The regular Aircraft Accident Report is a four-page folder patterned 
directly after the Bureau of Air Commerce form. For a sample, see the 
Illinois form in Elwood B. Cole’s “The Illinois Program,” 5 JoURNAL oF AIR 
Law 51, 109 (19384). 

6. Printed on heavy stock for convenience in handling. 
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Kinp OF FLYING Causes oF ACCIDENTS 
PERSONNEL: 
SCHEDULED: PitoT— 
Mail sip Iieate Error of judgment 
Passenger See (eee Poor technique 
Express Riseal oaks Disobedience of orders... 
Carelessness or negligence 
Miscellaneous 





StupENT INSTRUCTION : 
Approved school wnloas Errors OF SUPERVISORY 


Other enteleee PERSONNEL 
a. Student dual Roel Errors OF OTHER PERSONNEL 
b. Student solo 
MATERIEL : 
Power PLant FaILturE— 
Fuel system 
Cooling system 
COMMERCIAL: Ignition system 
Crop dusting eet eee Lubrication system .... 
Aerial advertising am ee Engine structure 
Photography ee Propeller and accessories.f 
Mapping and survey ae (eee Engine control system. .g 
Transportation in connec- Miscellaneous h 
tion with a business....|...|... Undetermined 
Cross country flying for 


hire other than schedule]...|... 
Taxying ee STRUCTURAL FatLuRE— 


Sight seeing Aeelsee Flight control system..a 
Exhibition Be ey Movable surfaces 
Record eileen Stabilizing surfaces .... 
Other sielaeate Wings, struts, & bracing. ‘ 
Undercarriage 

Wheels, tires, & brakes. f 
Pontoons or boats eee 
— eng. mt. 


Tail’ skid assembly 
Miscellaneous 
Undetermined 


HANDLING QUALITIES 
INSTRUMENTS 
MIscELLANEOUS— 
Weather 
Darkness 
Airport and terrain 
Other 


ForeicGn Pitor anp SHIP 
RESPONSIBLE 

Miuitary Pitot AND SHIP 
RESPONSIBLE 





Previous ACCIDENTS 
Previous MISHAPS 
VIOLATIONS 























Appendix D 


MISCELLANEOUS FORMS 
(1) PHOTOGRAPHIC PERMIT 


To Wuom It May Concern: 
This is to certify that permission is hereby granted to 
Connecticut, 
to fly at the altitude specified below for the purpose of taking aerial photo- 
graphs on , 193...., between the hours 


_ This permission does not constitute authority to fly below the minimum 
altitudes over property whose owners have not granted such permission, 
but only constitutes an exemption from prosecution by the Connecticut De- 
partment of Aeronautics for what might otherwise be a violation of its 
regulations. 

This permit will expire upon completion of the mission herein detailed. 
CuHarLes L. Morris, 
Commissioner of Aeronautics. 


(Title) 


(2) BARNSTORMING PERMIT 


To WuHom It May Concern: 


has been inspected by this Department and is hereby approved for the 
following types of aircraft operation under the Connecticut statutes: 


Private Operations : Student pilots 
Amateur pilots 
Private pilots 
Limited Commercial pilots 
Transport pilots 


Commercial Operations: Student Instruction 
Airwork 
Pangings and: take-OffS: os o.6cseac cccssecieensis 
Solo 
Passengers 
Unlimited 


Remarks: 
indefinitely 


until Dec. 31, 193... 


This authority is valid unless suspended or revoked. 





JOURNAL OF AIR LAW 


(3) WATER OPERATION 


To Wuom It May Concern: 
Be it known that the 


has been inspected by this Department and is hereby approved for the fol- 
lowing types of aircraft operation under the Connecticut statutes: 


indefinitely 
This authority is valid until Dec. 31, 193... unless sooner suspended or 
revoked. 
This permit does not constitute authority to fly from said 
but only approves said 
as a safe body of water from which to operate aircraft for the purpose 
or purposes specified above. 
CuHar_es L. Morris, Commissioner. 























JAPANESE AIR NAVIGATION 
REGULATIONS* 


NaomicH1 KatTaoKat 


INTRODUCTION. 
A History of the Regulations for Air Navigation in Japan: 


The regulation concerning the promotion of aviation which 
was put into effect on December 24, 1920, was the first regulation 
to be drafted on civil aviation in Japan. However, the birth of 
Japan’s Air Navigation Law did not take place until its promulga- 
tion on April 8, 1921. The rapid development of air traffic in 
Europe and America stimulated the growth of aviation in Japan, 
and particularly from 1918 onward there has been a noticeable 
progress. In December, 1919, a Special Aeronautical Committee 
was set up as an advisory organ at the Ministry of War in order 
to study the ways and means of directing, promoting and regulating 
all the aviation enterprises except the one belonging to the military 
organization, and also to investigate the programs of the Conven- 
tion Relating to the Regulation of Aerial Navigation dated 13th 
October, 1919, of which Japan has become a signatory. Indeed, 
it was this Special Aeronautical Committee which drafted Japan’s 
Air Navigation Law of April, 1921. 


The Development of Civil Navigation in Japan: 


However, as civil aviation in Japan was still in a state of 
infancy, and the immediate execution of the Air Navigation Law 
of April, 1921 was deemed to hinder the natural development of 
civil aviation in this country, its execution was postponed and 
it was temporarily substituted with several regulations of com- 
paratively simple nature, such as the Air Navigation Regulation 
Rules of March 25, 1921, and Rules on the Inspection of Aircraft 
of April 2, 1921. Five years later, with the gradual development 
of civil aviation, the Air Navigation Law was put into effect on 
June 1, 1927. At the same time, Regulations relating to the Exe- 
cution of the Air Navigation Law, and Rules for the Inspection 





om Cainive to the Air Navigation Law of Japan, see 6 JouRNAL or AiR LAW 


tDirector, Civil Aviation Bureau, Ministry of Communications. 
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of Aircraft, for the Examination on Competency of Members of 
Operating Crew, for the Medical Examination of Members of 
Operating Crew, for the Examination of 3rd Class Pilot were 
enacted and were promulgated by the Ministry of Communica- 
tions, while, on the other hand, Air Navigation Regulations of 
March 25, 1921, and Rules on the Inspection of Aircraft of 
April 2, 1921, were canceled. Besides those already mentioned 
above, the present air navigation regulations of Japan are comprised 
of a few others; such as regulations for the promotion of air navi- 
gation, the education of members of operating crew, etc. The main 
body of domestic regulations for navigation in Japan, however, 
are the Air Navigation Law and the Regulations relating to the Exe- 
cution of the Air Navigation Law. I shall here explain briefly 
an outline of the regulation of air navigation in Japan. 


SUMMARY OF THE REGULATIONS RELATING TO THE EXECUTION 
OF THE ArtR NAVIGATION Law. 


Inspection of Aircraft: 


The first chapter of the Regulations Relating to the Execution 
of the Air Navigation Law of Japan consists of five articles of 
general rules. For convenience, I shall explain each separately 


with other relative articles. 

The second chapter deals with the fundamental rules on the 
system of the inspection of aircraft in view of prevention of 
accidents. The inspection of aircraft is divided into four cases; 
namely, construction inspection, special inspection, periodical in- 
spection and temporary inspection 

(1) Construction Inspection—The construction of an aircraft 
must have an inspection executed in the name of the Minister of 
Communications, on its design, materials, parts, art and the aircraft 
thus constructed.? 

(2) Special Inspection—Aircraft of which inspection was 
impossible in a period of construction, such as those purchased 
from foreign countries, are also subject to an inspection executed 
in the name of the Minister of Communications. A similar step 
is taken toward aircraft disposed by the government to private 
persons.® 

An aircraft which has thus passed the above mentioned inspec- 





1. Regulations—Art. VI. 
2. Law—Art. V., Parag. I; Regulations—Art. VII, XI and XII. 
3. Law—Art. V, Parag. II; Regulations—Art. VIII, XI, XIII. 
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tion is given an airworthiness certificate.* However, under such con- 
ditions when (1) an aircraft is constructed for the purpose of other 
than flying in Japan, (2) or when an aircraft is imported for the 
purpose of other than flying in Japan, (3) or in case there is a 
valid reason, a constructor or owner of aircraft may apply for 
exemption of inspection on his aircraft in submitting to the Min- 
ister of Communications a statement confirming the fact.® 

An aircraft which flies, for the purpose of examinations of 
aircraft, over the aerodrome or a certain place selected by an 
official order can be exempted from inspection.® 

(3) Periodical Inspection—This inspection is executed when 
an owner of aircraft applies for an extension of the period of 
validity of its airworthiness certificate.” 

The period of validity of the airworthiness certificate shall be 
fixed by the competent administration for a period of not more 
than 6 months, beginning from the day it might pass either the 
construction inspection or special inspection. And the extension 
of the period of validity will be allowed, in accordance with the 
result of periodical or temporary inspection, for a period of not 
more than 6 months.® 

(4) Temporary Inspection—This inspection will take place 
when an aircraft with an airworthiness certificate has a modifica- 
tion on the principal parts of its own structure or its engine or 
engines, or in certain important cases or when the Minister of 
Communications deems it necessary.® 

The Competent Administration may limit, suspend or prohibit 
the employment of an aircraft owing to the result of a periodical 
or temporary inspection of the aircraft or when it seems necessary 
owing to its actual condition. 

The Competent Administration will inscribe on the airworthi- 
ness certificate the matters of the above limitation, if this is de- 
cided, and will retain the airworthiness certificate during the above 
suspension, if this is decided.'° 

The above mentioned inspections of aircraft are exercised in 
accordance with the detailed terms fixed in the Rules Relating to 
the Inspection of Aircraft." 

In case any change occurs in the condition described in the 





Law—Art. V, Parag. III. 
Regulations—Art. XVII. 
Law—Art. I & II. 
Regulations—Art. IX. 
Law—Art. VI & XI. 
Regulations—Art. X. 
Law—Art. XIV. 
Regulations—Art. XVI. 
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airworthiness certificate of an aircraft, the owner of the aircraft 
should immediately apply to the Minister of Communications for 
a revision of the airworthiness certificate, and if he has a new 
airworthiness certificate, he must return the old one without delay.** 
The airworthiness certificate loses its effect in the following cases: 
after expiration of the period of validity mentioned in the air- 
worthiness certificate or when the above mentioned prohibition of 
employment of the aircraft in question is decided. 

There are penalties relative to the inspection of aircraft. 
Persons who have undergone construction, special, periodical or 
temporary inspection under false pretenses are liable to imprison- 
ment of not more than two years or a fine of 2,000 yen.’* Per- 
sons who used an aircraft which failed to pass one of these in- 
spections are liable to imprisonment of not more than three years 
or a fine of not more than 3,000 yen.* Other violations of law 
will be dealt with accordingly. 


Registration of Aircraft: 


The Third Chapter deals with the registration of aircraft. 
The system of registration has two purposes; 1. e., to make clear 
the nationality of aircraft, and to get convenience to the control 
and other administration by particular marks to be borne by air- 
craft. The registration of aircraft is divided into three kinds: 
(1) registration, (2) modification of registration and (3) cancel- 
lation of registration.*® 

(1) Registration—An owner of an aircraft which has passed 
the construction or special inspection may apply for the registra- 
tion of the same aircraft to the Competent Administration.'® 

(2) Modification of Registration—In case any change is 
made in the matters inscribed in the registers about an aircraft, 
the owner of the aircraft in question must apply for modification 
of registration to the competent administration within 14 days.’ 

(3) Cancellation of Registration—In case a registered air- 
craft is lost or destroyed or disrnounted or has lost the Japanese 
nationality the owner of the aircraft in question must apply for 
cancellation of registration.’® 

On acceptance of a written application for registration, the 





Regulations—Art. XXVI. 
Law—Art. LIII. 

Law—aArt. LV, Parag. I. 

Regulations—Art. XXXI. 

Law—Art. VII, Sec. I; Regulations—Art. XXXII. 
Law—Art. VIL, Parag. III; Regulations—Art. XXXIII. 
Law—Art. VIII, Sec. mite Regulations—Art. XXXIV. 
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Minister of Communications will inscribe on the register of air- 
craft the following: (1) Category of aircraft; (2) registration 
number; (3) date of registration; (4) nationality mark and regis- 
tration mark; (5) airworthiness certificate number; (6) name uf 
the constructor of the structure of aircraft, number and type of 
the aircraft; (7) for mechanically driven aircraft, the name of the 
maker of engines, each engine number, its type, horse-power and 
number of engines installed; (8) usual station of the aircraft; 
(9) name and address of the owner (company, association, private 
owner, etc.) of the aircraft..° And when the Minister of Com- 
munications will have inscribed the matters in question in the 
register of aircraft on demand of registration or modification of 
registration, an applicant shall receive a certificate of registration 
in a certain form.?° 

In regard to the penalties, those who attempt to get registration 
under false pretenses will be punished with imprisonment of not 
more than two years or a fine of 2,000 yen.**_ Also, negligence in 
the registration procedure will entail punishment. 


Marks: 


The registered aircraft must bear the nationality, registration 


marks, the name and address of the owner.”* No aircraft may be 
used without these marks, without airworthiness certificate or 
registration certificate.*® 

The Japanese nationality mark is J,?* and the registration 
mark is constituted by a group of four capital letters including 
vowels and consonants. The letters of the nationality and regis- 
tration marks must be painted at a fixed place on the aircraft, in 
Roman characters of fixed size.”° 

As to the papers which the Japanese aircraft and its crew 
must have or must be provided with, when they fly from Japan to a 
foreign country which is a contracting State of the Convention 
Relating to the Regulation of Aerial Navigation, or vice versa, the 
Regulations Relating to the Execution of the Air Navigation Law 
of Japan are applicable besides the above Convention.”® 





19. Law—aArt. VII, Parag. II. 

20. Law—Art. VII, Parag. IV; Regulations—Art. XLI. 
21. Law—Art. LIII. 

22. Law—Art. IX. 

23. Law—Art. X. 

24. Regulations—Art. LXI. 

25. Regulations—Articles LII to LVIII. 

26.. Regulations—Art. II. 
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Crews: 


Except those who fly for the purpose of training over an 
aerodrome or a certain place so designated by order, or with a 
certificated crew on board,?” no one but members of crews may 
handle an aircraft in flight.2* According to the flying distance, 
the cases of flight and the classes of aeroplanes, the categories and 
numbers of members of operating crew are respectively fixed.?° 
That is to say, as to the aeroplane, categories of flight are divided 
into three cases, by the flying distance: (1) less than 160 kilo- 
meters, (2) less than 500 kilometers and (3) more than 500 kilo- 
meters. And each of the above cases is subdivided into three 
categories: (a) day-time flight over land, (b) day-time flight over 
sea, and (c) night flight. The aeroplanes are divided into three 
classes: (1) public transport machines for goods, (2) public trans- 
port machines for passengers capable of carrying less than 10 per- 
sons including the crew, and (3) public transport machines for 
passengers capable of carrying more than 10 persons including 
the crew. The numbers of members of operating crew to be on 
board are accordingly fixed in the table on the members of operat- 
ing crew of aeroplanes. For instance, when a public transport 
machine for goods flies a distance of not more than 160 kilometers 
over land in day-time a first class licensed pilot of aeroplane must 
be on board. As to airships, numbers of members of operating 
crew to be on board are also fixed in such table according to cases. 
Each member of operating crew must have a certificate of com- 
petency and an air navigation license.*° And he is requested to 
be provided with these two documents while he is in service of 
operating.*! 

There are nine kinds of certificates of competency :%? 

(1) Ist class pilot of aeroplane; 
(3) 2nd class pilot of aeroplane; 
(3) 1st class pilot of airship; 
(4) 2nd class pilot of airship; 
(5) 3rd class pilot of airship; 
(6) Pilot of free balloon; 

(7) Ast class navigator ; 

(8) 2nd class navigator; 

(9) Engineer of aircraft. 





Law—Art. XIX. 
Regulations—Art. XV, Parag. I. 
Regulations—Art. LXTI. 
Law—Art. XV, Parag. II. 
Law—Art. XVII. 
Regulations—Art. LXII. 
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In order to obtain a certificate of competency, the candidate must 
successfully pass an examination which the Minister of Com- 
munications exercises.** The examination is divided into two parts: 
theoretical examinations and practical tests. The examination is 
exercised in accordance with the rules on examinations for mem- 
bers of operating crew of aircraft.*4 

A holder of a certificate of competency may apply for a 
license for air navigation.*® 

The Minister of Communications, on receipt of this written 
application, requires the candidate to undergo the medical ex- 
amination and issues a corresponding license for air navigation to 
the candidates who has successfully passed this examination.** 
The medical examination is exercised in accordance with the rules 
on the medical examination for members of operating crew of 
aircraft.°7 ' 

In case the Minister of Communications considers that it is 
necessary to examine the candidate’s competency, practical tests and 
theoretical examinations shall be exercised in addition to the medi- 
cal examination.** 

There are nine kinds of air navigation licenses, as well as the 
certificates of competency.*® And the scope of validity of these 
nine licenses is respectively fixed; for instance, the Ist class pilot 
of aeroplane may handle aeroplanes mentioned in his license for 
any use, the 2nd class pilot of aeroplane, however, may not handle 
the public transport machines.*° 

When a member of operating crew is out of service or does 
not operate his machine consecutively for more than six months, 
or when he declines, interferes or evades the periodical or tem- 
porary medical examination or practical tests or theoretical ex- 
aminations which may be exercised temporarily, or when he is re- 
sponsible for deaths or injuries to persons, or for damage of things, 
or for other serious accidents, caused in flight, or when he is deemed 
liable to menace the public safety by his act, or when he contra- 
venes the regulations relating to the execution of the air naviga- 
tion law or an order which may be issued in accordance with these 
regulations, the Minister of Communications, may limit, suspend, 
or prohibit his duty. In such cases, the holder of a license thus 





Law—Art. XVI; Regulations—Art. LXIV. 
Regulations—Art. LXXVII, Parag. I. 
Law—Art. XVI; Regulations—Art. LXVI. 
Regulations—Art. LXVIII, Parag. I. 
Regulations—Art. LXXVII, Parag. II. 
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Regulations—Art. LXIII. 
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punished must submit without delay his license to the Minister of 
Communications. The Minister of Communications inscribes the 
matters of limitation on the license or retains the license during the 
period of suspension. In the case of prohibition of duty, the 
holder of a license must restore his license to the Competent Ad- 
ministration within 14 days.*? 

The member of an operating crew of aircraft must have an of- 
ficial pocket-book in which he must note down fixed matters.* 

Out of the members of operating crew, there is a 3rd class pilot 
of aeroplane who has obtained the license issued by the Minister 
of Communications after having successfully passed the medical 
examination, practical tests and theoretical examinations, fixed by 
rules. However, the holder of this license is subject to many re- 
strictions on flight. For instance, he is not allowed to handle a 
public transport machine, nor to accompany a person on board, save 
in the case where he has the service of a pilot of aeroplane or where 
an engineer of aircraft will be on board for manoeuvering. 

He is not admitted in flight out of certain areas, i. e., over 
an aerodrome and a surrounding area at a distance of not more 
than 50 kilometers from the aerodrome. (If the aerodrome is 
open to public use, he must have permission of the Minister of 
Communications for flying over there.) Also he may fly over a 
place, where the flight is authorized by the Prefect in accordance 
with the rules of Article 29 proviso of the Air Navigation Law 
and Article 102 of the regulations on the above law, and a sur- 
rounding area at a distance of not more than 50 kilometers from 
this place.*® 


Aerodrome: 


(1) The Establishment and Abolishment of an Aerodrome— 
Those who intend to establish an aerodrome are obliged to have 
the authorization of the Minister of Communications for doing so, 
in submitting a written application with papers on which the fol- 
lowing matters should be mentioned: (1) purpose of establish- 
ment of aerodrome; (2) name and address of the manager (per- 
son or society); (3) name and address of the owner (person or 
society) of the land to be used for the airport; (4) name and 
position of the aerodrome; (5) distinction of land or sea aero- 





41. Law—Art. XX; Regulations—Art. LXXVIII. 
42. Regulations—Art. CXXVII. 
43. Rules on the Admission of 38rd Class Pilot of Aeroplane—Art. XV. 
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drome or of land and sea aerodrome; (6) dimension and shape 
of the aerodrome; (7) a survey-map; etc.** 

When the manager of an aerodrome opened to public use in- 
tends to abolish it he must submit a written application for au- 
thorization a month in advance to the Minister of Communications. 
When the manager of an aerodrome opened to public use intends 
to shut it to public use or when the manager of a private aerodrome 
intends to open it to public use, also such procedure should be 
taken.*5 

(2) Arrangement and Management of Aerodrome—On the 
aerodrome open to public use certain aeronautical ground marks 
should be placed.*® And there should be certain facilities such as 
a wind sleeve and a signaling mast.*? 

No manager of an aerodrome open to public use has a right 
to refuse, without permission of the local authorities, landing or 
taking-off of an airship or an aeroplane to or from the same 
aerodrome.*® 

When the manager of an aerodrome open to public use intends 
to charge for using the same aerodrome, he must fix the rate of 
charges and must have permission for doing so from the local 
authorities.4° The proprietor of an aerodrome not opened to pub- 
lic use is not entitled to allow landing or taking-off to or from the 
same aerodrome to an aeroplane without permission of the local 
authorities.*° 

The local authorities may order the marking of obstacles 
against flight existing at areas at a distance of not more than 500 
meters from the boundary line of an aerodrome. In order to mark 
obstacles or maintain these marks, the manager of an aerodrome 
has a right to enter on the ground of others, to remove the ob- 
stacles or to make use of objects or the land of others, under 
certain conditions and with indemnity.™ 

In addition, the Air Navigation Law includes the stipulations 
for the expropriation or the use of land or the right to use water 
surface which is necessary to place an aeronautical ground mark 
or to establish an aerodrome open to public use as well as the 
exemption of land-tax upon the land applied to an aerodrome open 
to public use. 





Law—Art. XXI; Regulations—Art. LXXXVI. 
Regulations—Art. LXXXIX. 

Regulations—Art. CI. 

Regulations—Art. C. 
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Air Navigation: 


(1) Conditions of Aircraft—No aircraft other than Japanese 
aircraft should be admitted in flying unless the permission be given 
by the Minister of Communications.®? However, since the aircraft 
of the contracting States of the Convention relating to the Regula- 
tion of Aerial Navigation are accorded freedom of innocent passage 
above the Japanese territory, this rule is applicable only for the 
aircraft of the noncontracting States of the above Convention. 
And when it is intended to fly by the latter aircraft, a written ap- 
plication for permission stating the nationality and marks of the 
aircraft, the purpose of flight and other fixed matters should be 
submitted to the Minister of Communications.** 

(2) Restriction on the Place for Landing and Taking-off—On 
land, aeroplanes and airships may land and take-off only to and 
from an aerodrome. On water, they may alight to and take-off 
from any place where it is not prohibited to do so by order. How- 
ever, in the case of inevitability or prior permission obtained from 
the Prefect, aircraft may land on or take-off from other places.™ 

In case of forced landing outside of an aerodrome or other 
recognized places, the pilot or accompanied person must soon in- 
form the nearest police. 

(3) Restriction on Flying—In regard to the restriction on 
flying, we must mention at first that there are such restrictions over 
the Imperial Palace and similar places. That is to say, no aircraft 
may without valid reason fly over the Imperial Palace, Imperial Gar- 
dens, Imperial Villas, the place of sojourn of the Emperor or the 
“Tse-Daijingu Shrine” or over the Imperial Tombs at a height be- 
low 1000 meters.** 

No aircraft may without valid reason fly over: (1) Place of 
sojourn of the following personalities: Dowager Grand Empress, 
Dowager Empress, Empress, Imperial Crown Prince and his Prin- 
cess, First Grandson of the Emperor and his Princess or Imperial 
Regent. (2) Corteges of the following personalities: The Em- 
peror, Dowager Grand Empress, Dowager Empress, Empress, Im- 
perial Crown Prince and his Princess, First Grandson of the Em- 
peror and his Princess or Imperial Regent,** 

In addition, the Imperial Palaces, Imperial Gardens, Imperial 
Villas, “Ise-Daijingu Shrine” and Imperial Tombs may not be 





Air Navigation Law—Art. XXXII. 
Regulations—Art. CXV. 
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photographed from the air. Without the permission of the local 
authorities, the places of sojourn of the Emperor, and the cortege 
of the Dowager Grand Empress, the Dowager, Empress, the Im- 
perial Crown Prince and his Princess, the First Grandson of the 
Emperor and his Princess or the Imperial Regent may not be 
photographed from the air.** It is prohibited to fly over the forti- 
fied zones. In order to assure public safety, it is prescribed that 
an aircraft may fly over a town only at a height sufficient to en- 
able it to land without difficulty outside the town in case it is com- 
pelled to land owing to a breakdown or to seek a refuge or for 
any other unavoidable circumstance. Exception is, however, made 
for taking-off, landing or alighting at an aerodrome, an area of 
water not prohibited by ordinance under Article 29 of the Air 
Navigation Law, or at a place authorized by the Prefect.® 

Aircraft may not make acrobatic flights over a town or popu- 
lous area unless authorized for doing so by the Prefect.* 

Test flight®? and training flight®* may be done over a private 
aerodrome or a place authorized for doing so by the Prefect and 
over their surrounding areas at a distance of not more than 10 
kilometers.** The Prefect may decide upon the restriction or pro- 
hibition on flight over an area of which he shall fix the limit when 
he considers it necessary for the public safety.°° In time of war 
or of extraordinary circumstances, the Competent Administration 
has a power, if it is necessary, to prohibit the flight of aircraft.®* 

No aircraft is allowed to carry explosives save in the case spe- 
cified by rules for carrying them."%* The dropping of dangerous 
objects and of ballast other than fine sand or water from aircraft 
is prohibited. 

The above Air Navigation Law includes penal rules for con- 
traventions against the Laws; for instance, those who fly over the 
Imperial Palace or the Imperial Gardens without valid reasons 
will be punished with an imprisonment of not more than 7 years. 

Finally, aircraft engaging in flight must be provided with a 


journey log. 
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Transport: 


Foreign aircraft may not transport, without the Minister of 
Communications’ authorization, persons or things for remunera- 
tion between different points in Japan.*® Those who intend to 
engage in air transport service by Japanese aircraft should sub- 
mit a written application for authorization according to a certain 
formality to the Minister of Communications: 


1. Navigation route: starting point, terminus, midway landing and take- 
off point. 
Whether the airplane or airplanes are intended for passengers, 
freight, or mail. 
Time schedules. 
Type of airplane to be put into service; its class, numbers, and 
transportation capacity. 
Class of its crew and number. 
Transportation fare. 
Location of the main office, branch offices and agencies. 
The total capital used for the transportation business, and methods 
of financing. 
Budget for initial expenses. 
An estimate of the income and expenditures for the 3rd business 
year. 
Transportation rules. 
Estimated date for beginning business. 
Other miscellaneous items to be used for reference purpose. 


When the business of commercial transportation takes the 
form of company or corporation, besides the set of documents 
stated above, a copy of the articles of incorporation or of similar 
regulations must be added.” 

If items recorded in Articles 1-11 are to be altered, the ap- 
plicant must secure permission for such alterations from the Minis- 
ter of Communications.” 

Should any major accident occur, it must be reported without 
delay to the Minister of Communications with a statement of its 
causes and the steps taken.*? 

At the end of the business year or at the end of the year, an 
inventory, a balance sheet, a statement of profit and loss, and a 





69. Law—Art. XXXV. 

70. Air Navigation Law—Art. XXXVI; Regulations—Art. CXVI. 
71. Rules on the Operation of Air Traffic Law—Art. CXXI. 

72. Rules on the Operation of Air Traffic Law—Art. CXX. 
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statement of business activities must be submitted to the Minister 
of Communications.7® 


The Minister of Communications is empowered to order the 
suspension of service or cancel the authorization in the following 
cases: (1) when the air transport service would not be in opera- 
tion, without valid reason, in a period of one year after the author- 
ization; (2) when it is deemed impossible to continue the service; 
(3) when it is deemed the service may menace the public safety; 
(4) when a Rule of the Regulations relating to the Execution ot 
the Air Navigation Law or an order issued according to these 
Regulations is violated.** 


ANNEXES, 
Customs for Air Navigation: 


In accordance with Article XXXIX of the Air Navigation 
Law, prescriptions in regard to ship, captain, supplies for journey, 
etc., relating to the Custom Duty are applicable for aircraft, com- 
mander, supplies for journey, etc. 

The formalities of customs clearance to be carried out by an 
aircraft are prescribed by the Regulations relating to the Custom 
Duty in Air Navigation. 


Quarantine for Air Navigation: 


An aircraft arrived in Japan from a foreign country shall 
pass the quarantine in accordance with the Regulations relating 
to the Quarantine in Air Navigation.”* And original territories of 
Japan, Chosen and Formosa are under separate control so that 
quarantine must be passed on arrival in Japan from Chosen or 
Formosa or vice versa.” 


The formalities to be carried out by an aircraft and conditions 
of quarantine are prescribed by the above Regulations. 





73. Rules on the Operation of Air Traffic Law—Art. CXIX. 
74. Regulations—Art. CXXIV. 

75. Law—Art. XCI. 

76. Law—Art. XCII; Regulations—Art. I. 





EDITORIALS 


HOW MANY UNIFORM AVIATION LAWS ARE THERE? 


In the Commerce Clearing House Aviation Law Service, in 
Report Letter No. 9 (November 6, 1935), there is presented a very 
detailed and valuable study of the Uniform State Law for Aero- 
nautics as adopted (with variations) in some twenty-one states. On 
page 11,003, under the heading of Illinois (which has never adopted 
the act), there appears this statement: 


An “Aeronautical Act” was adopted in Illinois in 1933. The substance 
of some of the sections of the Uniform Act is adopted, but the law is, in 
general, dissimilar thereto. 


The foregoing statement is likely to be misleading. The Illinois 
law of 1933 adopts nothing of the Uniform State Law for Aero- 
nautics. It is quite dissimilar to the uniform law referred to be- 
cause it covers an entirely different field, and was never intended to 
deal with matters of substantive law. 

Because of the obvious confusion which exists on a rather 


wide-spread front, it seems desirable to discuss again briefly the 
whole subject of uniform aviation laws.’ Let us start out, then, 
by stating that there are at present at least five so-called uniform 
aviation laws, as follows: 


(1) Uniform State Law for Aeronautics (1922), 

(2) Uniform State Air Licensing Act (1929), 

(3) Uniform State Aeronautical Regulatory Act (1934), 
(4) Uniform Aeronautical Regulatory Act (1935), and 
(5) Uniform Airports Act (1935). 


The Uniform Law Makers. To properly understand the 
origins of these various uniform laws, we must digress for a mo- 
ment to consider what bodies have been most active in sponsoring 
them. Although the idea of uniformity in state legislation has been 
admittedly desirable ever since the early days of railroad legislation, 
the organizations which have been most active in promoting uni- 
form aviation laws are: (1) The National Conference of Com- 
missioners on Uniform State Laws (through an aviation commit- 
tee), (2) The American Bar Association (through a committee on 





1. For a rather detailed statement of the history of uniform aviation law 
development in the United States, see 5 JouRNAL oF AIR Law 611, 613 (1934). 
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aeronautical law), and (3) the National Association of State Avia- 
tion Officials. 

In 1920, aviation committees were appointed by the American 
Bar Association and the National Conference of Commissioners on 
Uniform State Laws. These committees have been quite active 
since their formation. The National Association of State Aviation 
Officials began its activities in 1931, following an organization meet- 
ing at Cleveland, Ohio, during that year. 

In 1920, the important question was: should there be a single, 
all-inclusive federal law governing aeronautics, or should there be 
both federal and state legislation upon the subject? Necessarily, 
one part of the answer to that question involved the constitutionality 
of a single federal law. 

Uniform State Law for Aeronautics. Before the constitu- 
tionality arguments were fully developed, Professor Bogert pre- 
sented his draft of the Uniform State Law for Aeronautics, and 
it was passed by the National Conference on August 7, 1922. (It 
has since been adopted, in whole or in part, by some twenty-one 
states.) The act was drafted as a non-regulatory law and was in- 
tended merely to establish the legal status of air navigation in rela- 
tion to the general law. When it was considered, in 1922, the pre- 
vailing thought was that Congress would assume control of all 
regulatory phases of the subject. 

Parts of this act are now antiquated and obsolete. The pres- 
ent Conference and American Bar committees are now undertaking 
its revision to bring it up to date. When so revised, it will take 
its place as Part III of the Uniform Aeronautical Code (which 
will be explained later on). 

Let us remember, then, that this 1922 uniform law deals mainly 
with substantive law questions; that is now being entirely revised 
and that the revision will be one of the most important subjects of 
consideration by the aviation committees of the National Confer- 
ence and the American Bar Association during the present year. 

Uniform State Air Licensing Act. From 1920 to 1926, the 
aviation committees just mentioned were concerned with the formu- 
lation of a federal aviation law and the first real debate centered 
upon the authority of Congress to control the entire field (the de- 
sirability of such control being fully accepted). As is well known, 
the initial thought was to the effect that a constitutional amendment 
would be necessary to enable Congress to assume control of the 
whole field. This method of acquiring authority was deemed to 
require too much time, and so the Air Commerce Act was bottomed 
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upon the commerce clause, and was enacted into law in May of 
1926. 

However, it was felt that the authority of the commerce clause 
was not broad enough to require federal licenses for all aircraft 
and airmen operating in the country and so such a license was only 
required for aircraft and airmen operating in interstate or foreign 
air commerce. The Senate Report to Accompany S. 41 is quite clear 
as to the resulting situation: 

“While the bill gives to the Secretary of Commerce authority to regulate 
and control civil aircraft engaged in interstate commerce and flying over 
government property, care has been taken to avoid constitutional entangle- 
ments, and intrastate flying is left to the control of the States. It is hoped 
that the States will adopt uniform laws and regulations corresponding with 
the provisions of this bill and the rules and regulations that will be pro- 


mulgated under it... .”? 

The aviation committees immediately centered their attention 
on the development of regulatory legislation and so drafted the 
Uniform State Air Licensing Act which was adopted by the Na- 
tional Conference of Commissioners in 1929, The Aeronautics 
branch of th Department of Commerce was also active in spon- 
soring this uniform state regulatory legislation. 

Let us remember, here, that this represents the first step toward 
state regulatory legislation of a uniform character; that the first 
subject matter pertained to the licensing requirements for aircraft 
and airmen; and that ei/her a state or a federal license was required 
for operation in the adopting state. (The requirement of a federal 
license did not come until later.) 

This act was adopted by several states but has been super- 
seded by the later regulatory acts. It should not be adopted in its 
present form in the future by any state. 

Uniform Aeronautical Code. By 1929, it was apparent that 
the non-regulatory Uniform State Law for Aeronautics was partly 
out of date and that there was also need for regulatory legislation 
of a more inclusive nature than that provided by the Uniform State 
Air Licensing Act. Hence, the American Bar Association Com- 
mittee in that year asked permission to draft a new aeronautical 
code which would meet the growing needs of the aviation industry. 
That permission was granted. By 1934, the American Bar com- 
mittee and the Conference committee had agreed upon a three-fold 
division of that aeronautical code, as follows: 





2. See 6 JoURNAL OF AIR LAW 611, 615 (1934). 
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(1) A Uniform Aeronautical Regulatory Act (Part I), 

(2) A Uniform Airports Act (Part II), and 

(3) A Uniform Non-Regulatory Act (Part III). 

The first two of these have been completed and were passed 
by the National Conference and by the American Bar Association 
in July of 1935. The third is now in process and it is expected 
that a tentative draft thereof (Part III) will be ready during the 
present year. The third part of the uniform aeronautical code has 
received no official title. For convenience, it has been termed the 
“Non-Regulatory” act to distinguish it from Part I. 

Uniform State Aeronautical Regulatory Act.* Representa- 
tives of the American Bar Association committee and the National 
Association of State Aviation Officials pooled their experience and 
ideas and drafted the Uniform State Aeronautical Regulatory Act. 
This was then offered to the Conference committee in May of 1934. 
The Conference committee was not successful in obtaining finai 
action thereon at the Milwaukee meeting during the summer and so 
the matter had to go over until the July, 1935, meeting at Los 
Angeles. 

This delay was disadvantageous to many of the state aviation 
officials—due to the fact that some forty state legislatures were 
to meet during the first of 1935 and that it was desirable to have 
some uniform regulatory legislation passed at the 1935 sessions, 
With that thought in mind, the draft was considered at the Chey- 
enne meeting of the National Association of State Aviation Officials 
in September of 1934, and was there unanimously adopted by the 
Association. (It was believed that any minor changes made by 
the National Conference before official adoption by that body could 
be incorporated in 1937 legislation, and that, between 1935-37, the 
adopting states would have a satisfactory regulatory law in force.) 

This act, then, is not an official uniform law (in the sense of 
being formally adopted by the National Conference). On the other 
hand, it is in spirit identical with the Uniform Aeronautical Regu- 
latory Act (officially adopted in 1935) and served as the model for 
consideration by the Conference committee in 1935. It is an official 
uniform law so far as it represents the views of those most closely 
connected with aviation matters in the individual states—the Na- 
tional Association of State Aviation Officials. At least, it must be 
granted the status of a semi-official uniform law and, since there 





3. For a copy, see 5 JouRNAL oF AIR Law 630 (1934). This is the Act 
adopted by Illinois in 1935. The 1933 Illinois law served as the model for the 
Uniform State Aeronautical Regulatory Act. It therefore has nothing to do 
with the 1922 uniform law. 
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is so little difference between the two, it is quite immaterial which 
is adopted. 

Uniform Aeronautical Regulatory Act.‘ As has just been 
stated this is the official regulatory act, formally adopted by both 
the National Conference and by the American Bar Association at 
Los Angeles in July of 1935. It appears to be a trifle more care- 
fully worded (from the standpoint of sentence structure) but has 
no merits otherwise over the 1934 act as sponsored by the National 
Association of State Aviation Officials. 

If a state were to adopt one of the two regulatory proposals--- 
there being neither on its books already—the 1935 act would, seem 
to be somewhat preferable. However, the term student permit 
should be stricken from its paragraphs for a student is at present 
given a federal license for purposes of instruction. 

Uniform Airports Act.° This act was officially passed upon 
favorably by the National Conference and by the American Bar 
Association at the Los Angeles meeting in July of 1935. It should 
be adopted by all states which have not already passed legislation 
covering the subject matter to their particular satisfaction. 


Frep D. Face, Jr. 





4. For a copy, see 6 JOURNAL OF AIR LAW 584 (1935). 
5. For a copy, see 6 JOURNAL oF AIR Law 589 (1935). 
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N. A. S. A. O. CONFERENCE IN WASHINGTON 


During the period January 20th to January 23rd the officers of the 
National Association of State Aviation Officials will meet in Washington, 
D. C., for a conference with the Department of Commerce officials and with 
representatives from several other federal departments and agencies. The 
Association group will include the four national officers, the seven Regional 
Vice-Presidents, and a considerable number of individual state officials. A 
conference with the Bureau of Air Commerce has been arranged for Tuesday, 
January 21st, and with the Bureau of Public Roads on January 22nd. On 
Thursday the representatives will visit Langley Field, Virginia. 

It is expected that reports from the various Association committees will 
be available in time for the Washington conference. 


N. A. S. A. O. REGIONAL MEETINGS 
North East Region: 


State-owned intermediate field sites along the federal airways; state- 
cwned, equipped and maintained intrastate airways for feeder airline service 
to the national routes, a combination of federal and state financial aid for 
maintenance and improvement of selected airports and the introduction of bills 
in the next sessions of the legislatures for the adoption of the uniform aero- 
nautics and airports acts were endorsed by the delegates to the fall confer- 
ence of the North East Region of the National Association of State Aviation 
Officials held last week (December 4-5) at Providence, R. I. Ten of the 
eleven states in this region sent a total of over 60 representatives to the 
meeting—the delegates from Vermont having been held up by snow. 

That the State of New York had already planned to introduce necessary 
legislation for the acquirement of state intermediate fields on the federal 
routes and the construction and operation of state airways was announced by 
Charles S. Dion, Technical Advisor to the State of New York Aviation 
Commission and Vice-President of the National Association of State Avia- 
tion Officials for the North East Region, who presided at the conference. 

Under the system endorsed by the conference, the various states would 
purchase the intermediate field sites now or subsequently established along 
the national airways and lease them to the U. S. Bureau of Air Commerce 
for equipment and operation. Under state ownership instead of private 
ownership as at present the Bureau of Air Commerce would be warranted 
in making desired improvements, such as hard-surface runways, which are 
not considered possible upon land leased from private owners. 

The state would also acquire other such intermediate sites, as well as 
beacon and radio sites, and equip and maintain such facilities along state air- 
ways, feeding into the national airline system. 
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114 JOURNAL OF AIR LAW 


All these intermediate fields owned by the state would be made available 
for commercial operators and private pilots in their vicinities. 

“The first state airway projected in New York,” said Senator A. Spencer 
Feld, Chairman, New York State Aviation Commission, “is from Montreal 
and Toronto along the St. Lawrence river through Malone, Massena, Ogdens- 
burg, Gouverneur, Watertown to Syracuse; and from there southerly through 
Cortland and Ithaca to Elmira where it would connect with the present 
national system and also with a proposed Pennsylvania state route south to 
Washington, D. C.” 

“Another possibility in New York State is an internal line from Elmira 
through Binghamton, Sidney and Oneonta to Albany where it would connect 
with the present national airway to Boston and Maine.” 

“These two new airways would give most of the major cities in New 
York State air service to all points of the compass.” 

As airports are at the public service, available on equal terms to non- 
residents as well as to residents of the various states, the conference felt 
that it was proper to inaugurate a program calling for federal and state aid 
in maintenance and/or new equipment and improvements on a basis of federal 
funds to match funds appropriated by the state, the funds to be expended 
respectively by the U. S. Bureau of Air Commerce and the State Aeronautics 
Commissions of the various states where agreement is mutually had upon 


the specific needs. 
Other discussions were had on the uniform rating of airports, other than 
major airline ports, by the states; the dissemination of airport information 


in the form of looseleaf data sheets of a simplified form using letters and 
symbols and maps to designate briefly and pictorially the location, equipment 
and service available at each airport; the relieving of traffic congestion by the 
“through” airport for long-haul passenger, mail and express traffic; and 
radio traffic control and airway navigation developments. 

Vice-President Dion pointed to the possibility of all first class mail by 
air at non-premium rates as possible revenue for national and feeder routes 
at some time in the future, as prophesied by a former assistant Postmaster 
General in charge of air mail. He mentioned a forgotten statute passed by 
the 66th Congress, in 1921, by which “the postmaster general may contract 
with any individual ... for the transportation cf mail by aeroplane between 
such points as he may deem advisable and designate . . . at a cost not greater 
than the actual cost of the same service by rail.” This rail cost has been 
estimated at 32 cents a ton-mile. 

The possibility of state-owned and maintained landing fields in the 
isolated places of the states was argued for the benefit of the private air 
tourist from the home or foreign states. In New York State there exists, it 
was said, great areas in the Catskill and Adirondack regions where no land- 
ing facilities exist. 


South East Region: 


Vice-President McMullen of Florida reports that his regional meeting 
will be held at Atlanta on January 5-6, instead of at Miami. 
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East Central Region: 


Representatives from this region will meet at Washington, D. C., in con- 
nection with the Association conference starting January 20. 


North Central Region: 


Vice-President Kirk Baldwin of Wyoming announces a joint regional 
meeting for Cheyenne, January 12-14, which will include the North West and 
South West Regions. 
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INSTRUMENT FLYING NEAR AIRWAYS AND AIRWAY 
TERMINALS AND SAFETY AGREEMENTS 


A modification in Bureau of Air Commerce requirements with respect 
to intentional instrument flying in the vicinity of airports and airways which 
will permit non-air line pilots to engage in such flying under certain specified 
conditions was announced November 15, 1935. 

The Bureau of Air Commerce also approved an inter-air line safety 
agreement covering operations on the Chicago-Cleveland-Newark Airway. 
Both measures grew out of a conference on air traffic control at which offi- 
cials of the Bureau of Air Commerce met with representatives of the air 
lines, miscellaneous commercial operators, private flyers, the Army, Navy, 
Coast Guard and Weather Bureau. The conference, held in Washington, 
November 12, 13 and 14, dealt with the subject of traffic control in general, 
and the two measures represent steps toward the formulation of a plan 
for traffic control throughout the country. 

Texts of the notice to pilots and operators with respect to intentional 
instrument flying on or near airways (which supersedes a previous ruling 
issued November 1)! and of the inter-air line safety agreement follow: 


Notice to All Pilots and Operators: 


1. As a precautionary measure, and until the present tentative proposed 
regulations now under consideration are approved for the governing of air- 
way traffic control, no pilot shall make an intentional instrument flight in 
broken clouds or solid overcast within twenty-five miles of the center line 
of those legs of radio beams regularly used as airways, or within twenty-five 
miles of an air line airport. 


2. Instrument flying under simulated conditions (under hood) for train- 
ing purposes may be conducted, provided a safety pilot having unobstructed 
vision and with access to the controls of the aircraft accompanies the flight, 
and provided further, that such flight does not enter broken cloud formation 
or overcast within the foregoing prescribed limits of airports or airways. 





1. Text of the notice of November 1, 1935, to pilots and operators follows: 


“NOTICE TO ALL PILOTS AND OPERATORS: 

“1, As a precautionary measure and until the present tentative proposed 
regulations now under consideration are approved for the governing of airway 
traffic control and airport traffic control, no pilot will make an intentional 
instrument flight in broken clouds or solid overcast within twenty-five miles of 
an airway or within twenty-five miles of an air line airport. 

“2. Instrument flying under simulated conditions (under hood) for train- 
ing purposes may be conducted, provided a safety pilot having unobstructed 
vision and with access to the controls of the aircraft accompanies the flight, 
and provided further that such flight does not enter broken cloud formation or 
overcast within the foregoing prescribed limits of Girports or airways. 

“3. Commanding officers of Army, Navy, Marine Corps, and Coast Guard 
units utilizing radio range and airport facilities for instrument training purposes 
are cooperating, issuing regulations for the guidance of their pilots. These 
regulations will be formulated after consultation with the operations managers 
of the air lines and airports concerned and will be such that definitely preclude 
any possibility of collision with scheduled air line aircraft. 

“4. Scheduled air lines operating unGer letters of authority are not af- 
fected by this order. 

“/s/ EUGENE L. VIDAL, 
“Director of Air Commerce.” 
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3. Commanding officers of Army, Navy, Marine Corps and Coast Guard 
units utilizing radio range and airport facilities for instrument training 
purposes are cooperating, issuing regulations for the guidance of their pilots. 
These regulations will be formulated after consultation with the operating 
managers of the air lines and airports concerned and will be such that 
definitely preclude any possibility of collision with scheduled air line aircraft. 


4. Scheduled air lines operating under letters of authority, or any air- 
craft carrying two-way communication equipment with a minimum range of 
twenty-five miles with departure and arrival control stations, and which 
demonstrates capability. of such operation by communicating with point of 
departure control tower or Department of Commerce radio station at time 
of leaving, are not affected by this order. 


5. When aircraft other than air line make any flight under these con- 
ditions, the pilot shall communicate, if possible, with all Department of 
Commerce stations on his route at regular intervals throughout the flight. 
These privileges shall not be extended to include any practice flights. 


6. Any pilot other than air line taking advantage of these provisions 
shall submit flight information to point of departure control tower or De- 
partment of Commerce radio station, which will teletype such information 
in the form of a PX report, confirming his flight plan or informing them 
of any change. When teletype circuit is not available for this use, such 
information shall be telegraphed or telephoned. No change of flight plan 
will be permitted without notification to point of arrival except in emergency, 
in which case the pilot shall communicate, if possible, such change to De- 
partment of Commerce or air line radio stations. It will be mandatory upon 
the part of the pilot to supply his flight information to at least one major 
air line having scheduled operations over portion of airway to be flown. 
This air line will immediately notify other air lines involved. The pilot shall 
maintain altitude indicated in flight information until permitted or requested 
to change it by radio traffic control at point of arrival. The flight informa- 
tion shall include: 

Type of airplane. 

Department of Commerce number. 

Departure time. 

Cruising speed. 

Altitude. 

Radio transmitter frequency. 

Estimated time of arrival. 

Statement that the pilot is familiar with inter-air line safety agree- 
ment approved by the Department of Commerce and issued by notice 
to airmen, affecting such airways. 


CNAMS WN oe 


/s/ Evcene L. Vina, 
Director of Air Commerce. 


Inter-air line safety agreement approved by the Department of Commerce 
covering the Chicago-Cleveland-Newark Airway: 


GENERAL AGREEMENTS. 
(September 26, 1935) 


1. United Air Lines’ planes will always report their altitude in feet 
above sea level from Kollsman altimeters adjusted to correspond with its 
nearest ground station Kollsman barometer which will be maintained at the 
sea level altitude of the ground station. At terminal fields where there are 
several operators, all ground stations should check Kollsman readings 
against each other several times weekly, particularly during bad weather. 

Pilots not flying at a constant altitude will report whether they are 
climbing or descending, and if practicable, state the altitude at which they 
will again resume normal level flight. 
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All East bound planes, or any planes flying a true course of from zero 
degrees to 179 degrees will always fly at even one-thousand foot levels, that 
is; 2,000 ft., 4,000 ft., 6,000 ft., etc., and West bound planes, or any planes 
flying a true course of from 180 degrees to 359 degrees will always fly at odd 
one-thousand foot levels, that is; 1,000 ft., 3,000 ft., 5,000 ft., etc. This regu- 
lation must be followed day and night and under all weather conditions, 
except when taking on ice or when meeting up with a condition which 
prohibits safety of flight at the stated level. When necessary to vary from 
the stated level, it will be the duty of the pilot to immediately communicate 
with ground stations informing them of the conditions encountered, and his 
intended action. 

2. All airplanes approaching or departing from an airport when weather 
conditions as seen from the cockpit are less than 3,000 ft. ceiling and/or 
five miles visibility from the plane, or when flying on instruments (which 
includes through broken clouds), shall maintain a course along the right- 
hand side of the airway; the airway to be considered as the beacon light 
course when visible and the radio beam when the beacons are not visible. 
(When doing contact flying but in and out of broken clouds, planes must 
keep on the right side of the radio beam.) 

Planes letting down through an overcast at a terminal field may fiy 
directly on the on-course signal of the beacon to facilitate locating the dead- 
spot. Planes departing from a terminal to pull up through an overcast 
must definitely keep off course on the right-hand side. 

3. Planes shall not fly closer than 10 miles to an airway when flying 
on the left hand side of the airway. 


4. When necessary for pilots to cut across an airway in order to get on 
the right-hand side, the airway shall be crossed at an angle of not less than 
45° in order to get on the right side of the airway as quickly as possible. 

5. All pilots departing from a terminal are to check in with the control 
tower at that terminal before taking off and continue to remain in contact 
with the control tower until at least five minutes from the airport, in order 
that the control tower may relay to the departing pilots last minute in- 
formation as to the position of approaching planes, etc. 

The control tower will be a clearing house for all information on in- 
coming and outgoing planes of all air lines. The control tower will keep 
a record of all position reports from the last point of departure. If the 
control tower fails to give a pilot information regarding position of incom- 
ing planes on the airway he will depart over, the pilot should request this 
information from the radio control tower prior to taxiing away from the 
ramp. 

Pilots approaching a terminal will contact the airport control tower at 
least ten minutes out for landing instructions. When weather conditions 
require a landing down through an overcast at a terminal, determination of 
which plane has the right of way to approach first will be made by the 
airport control tower. After such determination has been made and a plane 
starts its approach, additional contacts will be handled by the operating 
company of the plane concerned until the airplane is underneath the over- 
cast, at which time the control tower will again take over and issue landing 
instructions directly through its own transmitter. 

Complete cooperation with the airport control tower is necessary par- 
ticularly in relaying information to planes on the operator’s transmitter 
when the pilot is flying on a Commerce beam and cannot work the control 
tower direct. 


Speciric INSTRUCTIONS FOR OPERATIONS AT CHICAGO MUNICIPAL AIRPORT. 


For Chicago on all night trips, and on day trips when the weather con- 
ditions are less than 3,000 ft. ceiling and/or five miles visibility from the 
plane, flights in and out of Chicago to the East are to be routed as follows: 


Eastbound planes are to fly on the right side of the radio range 
course to a point to the south of Ford Airport (Lansing, IIl.), where 





FEDERAL REGULATION 119 


the west leg of the Goshen beam intersects the Chicago beam, thence, 
east along the right hand side of the Goshen beam. 

American Airlines Eastbound planes will follow the above course 
to McCool, Ind., and will turn exactly at McCool to cross the airway 
and resume a normal course to Detroit and South Bend. 

TWA Westbound planes will intersect and cross the New York- 
Chicago airway exactly at Goshen. 

(Please note that these regulations apply to all night trips. Devia- 
tions are permitted in daylight only if conditions as seen from the 
cockpit are better than 3,000 ft. and/or five miles visibility.) 


Transport ships of all air lines converging on Chicago Airport will re- 
port their positions to their respective ground stations and to the Chicago 
Control Tower as follows: 

Approaching Chicago from the East, American Airlines pilots will 
report by radio the exact time at which they cross the north leg of the 
Goshen beam. 

TWA and United will report their exact time over McCool. 

American Airlines from the Southeast will report the exact time of 
passing Wolcott. 


(ALL CROSSINGS OF THE AIRWAY MUST BE MADE IN AC- 
CORDANCE WITH GENERAL AGREEMENT NO. 4 ABOVE.) 


The above position reports are to be given as soon after passing 
the check point as traffic on the radio will permit, but the exact time 
of crossing the check point must be reported in order that the arrival 
time of the airplane can be closely estimated. 


On day trips only and when weather as seen from the pilot’s cockpit is 


better than 3,000 ft. and five miles visibility, all Eastbound planes will fly a 
straight line course from the Chicago Airport to a point south of the city 
of Hammond, Ind., along the south edge of the city of Gary, Ind., then 
continue on their regular course to destination. Westbound planes of TWA, 
UAL, and American under the above weather conditions will fly north of 
the cities of Gary, Hammond, thence to the Chicago Airport. 


SpeciFic INSTRUCTIONS FOR OPERATIONS IN TOLEDO-CLEVELAND SECTOR 


Between Toledo and Cleveland the airway is heavily traveled’ by UAL, 
PAL, and CAL, and careful adherence to flight regulations together with 
close cooperation between all operators and the Cleveland Airport Control 
Tower in keeping all planes advised of the position of other planes must 
be had to insure safety. All planes must observe the altitude and course 
regulations except when actually climbing out of or letting down to the 
terminals at Cleveland and Toledo. 

PAL and CAL when weather conditions are favorable will intersect 
the Toledo-Cleveland course East of Toledo on flights from Detroit 
to Cleveland, but will follow crossing agreements and will maintain an 
established Eastbound flight altitude from the time they first change 
their course to anything East of South. 

When weather conditions are unfavorable, PAL and CAL planes 
will proceed by instruments via Toledo, following the Wayne County 
Airport beam until the Cleveland beam is intersected over the Toledo 
Airport, and then proceed east on the Cleveland beam. When this is 
done, they will have to maintain an odd-thousand foot altitude between 
Detroit and Toledo, but will immediately assume as quickly as possible 
an even thousand foot altitude as soon as hearing the on-course signal 
of the Cleveland beam, and will then turn and proceed east along the 
south edge of the Cleveland beam. 
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PAL has advised that they will always conduct such flight opera- 
tions from Detroit to Toledo at an altitude of 3,000 ft, until they inter- 
sect the Cleveland beam, thence proceeding east to Cleveland at either 
2,000 ft. or 4,000 ft. 

All operators at Cleveland must keep WRDT, the Control Tower at 
the Cleveland Airport, and all other operators concerned, properly ad- 
vised of the position and altitude of their planes when in the Detroit- 
Toledo-Cleveland sector. 

United should advise all concerned of all dispatches out of Cleve- 
land and of the position of all eastbound ships east of Archbold, Ohio. 

PAL and Central should advise all concerned of their dispatches 
out of Cleveland and out of Detroit. 

This information should be passed back and forth over the hangar 
and control tower intercommunication system, so the operators can keep 
their planes advised of the position of other ships. 


SPECIFIC INSTRUCTIONS FOR OPERATIONS AT NEWARK AIRPORT AND VICINITY 


_ For Newark, all night trips, and on day trips when the weather condi- 
tions are less than 3,000 ft. ceiling and/or five miles visibility from the 
plane, flights in and out of Newark Airport are to be routed as follows: 

TWA Westbound planes will cross the Newark-Cleveland airway 
exactly at Martin’s Creek. 

_ American Airlines Eastbound planes will cross the Cleveland-Newark 
airway exactly at Martin’s Creek and proceed on into Newark on the 
right-hand side of that airway. 

All crossings of the airway shall be accomplished in accordance 
with General Agreements No. 1 and No. 4 above. 

TWA and UAL planes operating off radio courses between _Belle- 
fonte and Harrisburg must observe the altitude restrictions in General 
Agreement No. 1 to insure safe crossings. 

(Deviations from the above rules are permitted in daylight, only 
if conditions as seen from the cockpit are better than 3,000 ft. and/or 
five miles visibility.) 

Transport ships of all air lines converging on Newark Airport will 
report their positions to their respective ground stations and to the Newark 
Control Tower as follows: 

TWA, UAL, and American Airlines from the West will report 
exact time over Martin’s Creek. 

American Airlines from the North and Northeast will report exact 
time over Poughkeepsie and Stamford, respectively. 

TWA, UAL, and Eastern Airlines from the South will report 
exact time out of Camden for Newark. 

These position reports are to be given as soon after passing the 
check point as traffic on the radio will permit, but the exact time ot 
crossing the check point must be reported in order that the arrival time 
of the airplane can be closely estimated. 
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C.I.T.E.J.A. DRAFT CONVENTION RELATING TO AERIAL 
COLLISIONS* 


ARTICLE 1. The High Contracting Parties agree to take the necessary 
measures to put into effect the rules established in this Convention. 


ARTICLE 2. (1) By an aerial collision is meant any physical impact 
which has occurred, for any reason whatever, between two or more aircraft 
in motion. 

(2) The damage which one aircraft in motion has caused to another 
aircraft in motion or to the persons and goods embarked or shipped thereon, 
even when there has been no physical impact, shall be considered as damage 
arising out of a collision.1 


ArTICLE 3. (1) The compensation due for damages caused in case of 
a collision that has occurred between aircraft shall, in accordance with the 
following provisions, be payable by the operator of the aircraft. 

(2) Any person who has the disposal of an aircraft and who uses it 
for his own account shall be termed operator of the aircraft. 

In case the name of the operator is not recorded on the aeronautic 
register or any other official document, the owner shall be deemed to be the 
operator, subject to proof to the contrary.? 


ArTICLE 4. If the collision is caused through the negligence of one of 
the aircraft, the liability for the damage caused on the aircraft that have 
collided, shall devolve upon the one guilty of negligence. 

(2) Such liability shall be limited to the value of the aircraft at fault. 
Such value shall de determined on the basis of 250 francs per kilogram of 
weight of the aircraft. By weight of the aircraft shall be understood the 
weight of the aircraft with the total maximum load as shown on the certifi- 
cate of airworthiness or any other official document. However, the limit of 
the operator’s liability cannot be less than 600,000 francs nor more than 
2,000,000 francs, the said sum to be considered as referring to the French 
franc containing 6514 milligrams of gold of a standard of fineness of 900/1000 
It may be converted into each national currency in round numbers. 

(3) If several persons have suffered damages in the same accident, and 
if the lump sum to be paid as compensation exceeds the limits contemplated 
in paragraph (2) of this article, a proportional reduction must be made in 
each one’s right, so as not to exceed, in the aggregate, the above-mentioned 
limits. 

Persons who have suffered damages in the same accident must assert 





*C.1.T.E.J.A. Document No. 277 superseding Document No. 237. This 
draft, as of October, 1935, results from the Tenth Session of the C.1.T.E.J.A 
at The Hague, September, 1935. For earlier draft, see 6 JouRNAL or AiR LAW 
265 (1935). 

Copy furnished through the courtesy of Mr. Stephen a a a Technical 
Assistant, Treaty Divisicn, Department of State, Washington, 

1. An explanatory text will be prepared by the reporter. 

2. There will be inserted at the end of this article provisions similar to 
those of Article 5 of the Rome Convention. 
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their rights or give notice of their claims to the operator within the maxi- 
mum period of six months from the date of the accident. 

After the expiration of this period, settlement of the indemnities may 
properly be made; the interested parties having permitted the above period 
to elapse without asserting their rights or giving notice of their claims can- 
not exercise their rights except on such amount as may not have been 
distributed. 

(4) The operator shall not be entitled to avail himself of the provisions 
of this article which limits his liability, if it is proved that the collision was 
caused by his fraud or gross negligence or by the fraud or gross negligence 
of his agents, unless he proves that the collision was caused by an error of 
pilotage, operation, or navigation, or, where his agents are involved, that he 
took all the proper measures to prevent the collision. 


Articte 5. (1) If the collision is due to concurrent negligence, the 
liability of each one of the aircraft for damages caused to the aircraft, to 
the persons and goods embarked or shipped thereon, shall be in proportion 
to the degree of negligence shown; however, if, under the circumstances, 
the proportion cannot be established, or if the degrees of negligence appear 
to be equal, the liability shall be shared equally. 

(2) The liability of each one of the aircraft shall be limited to the 
amount indicated in the preceding article; the provisions of paragraphs (3) 
and (4) shall be applicable. 

(3) The liability of the aircraft that have collided as a consequence of 
concurrent negligence shall, with regard to the damage caused by such 
collision to persons embarked on the said aircraft, be joint and several, 
subject to the right which each one may have to invoke, as against his own 
passengers, the provisions of the Warsaw Convention of October 12, 1929, 
and subject to the remedy of the person who has paid a greater share 
than that which he was to bear in accordance with the foregoing para- 
graphs. 


ARTICLE 6. Ina fortuitous event or where no negligence has been proved 
against any one of the aircraft, the collision shall give no right of action 
under this Convention. 


ArTICLE 7. (1) In case of damage caused on the surface by two or 
more aircraft that have collided, the operator of said aircraft shall be jointly 
and severally liable to the third parties suffering the damage, each one of 
them being bound within the terms and limits of his liability to third parties 
on the surface. 

(2) The distribution of the liability among the aircraft that collided 
skall be made on the following bases, but only within the above-mentioned 
limits : 

(a) If the collision is due to the exclusive negligence of one of the 

aircraft, such aircraft shall be the only one liable; 


(b) In a fortuitous event, or one of force majeure, or if no negligence 
is proved against any one of the aircraft, the liability shall be shared 
in accordance with the proportion of the limits of their liability, 
such as they are laid down in Article 4 of this Convention. 
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(3) If, because of joint and several liability, the operator of an aircraft 
has paid to the parties suffering damage on the surface a sum which, in 
accordance with paragraph (2) of this article, he was not to bear, the re- 
course that such operator will have against the other aircraft or aircrafts 
can, in no case, be exercised, except within the limits of liability of each 
aircraft toward third parties. 


ArTICLE 8. (1) Any person exercising the functions of commanding 
officer on board one of the aircraft that have collided shall be bound to 
render every useful assistance to the other aircraft, and to inform the nearest 
authorities of this accident, by the most rapid method. 

(2) Such commanding officer is likewise bound to communicate to the 
other aircraft, if possible, the nationality and registration marks of his air- 
craft as well as the place he comes from and where he is going. 


Article 9. (1) To hear damage suits growing out of a collision the 
following shall have jurisdiction in the territory of the High Contracting 
Parties and at the option of the plaintiff. 

(a) The judicial authorities of the defendant’s domicile; 


(b) Those of the place where the collision occurred; 
(c) If there has been an attachment of one of the aircraft that collided, 
the judicial authorities of the place of such attachment. 


(2) If the defendant does not have his domicile in one of the Con- 
tracting States, and the collision occurred outside of the territory of the said 
States, the suit for damages may be brought before the judicial authorities 


of the place of registration of one of the aircraft that have collided. 

(3) If various injured persons bring an action based on the foregoing 
articles in jurisdictions situated in different countries, the defendant may, in 
each one, submit a statement of the total of the claims and monies due, with 
a view to preventing the limit of his liability from being exceeded. 


ArTIcLe 10. (1) Actions seeking compensation for damage suffered as 
a result of a collision must be brought within one year of the day of the 
damage. If the injured person proves that he could not have knowledge 
either of the damage or of the identity of the person liable, the period of 
limitation shall begin from the day on which he could have had such 
knowledge. 

In all cases, the action must be brought within three years from the day 
when the damage was caused. 

(2) The period in which the actions in recourse permitted by the fore- 
going articles must be brought shall be one year. Such period shall begin 
only with the day of payment. 

(3) The method of calculating the limitation period as well as the 
causes of suspension and interruption of such period shall be determined by 
the law of the court before which the case is brought. 


ARTICLE 11. This Convention shall apply even to Government aircraft, 
other than military, customs, and police aircraft. 


ARTICLE 12. (1) This Convention shall apply in all the Contracting 
States: 
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(a) When the collision takes place on their territory and if one at 
least of the aircraft that have collided is registered in another 
Contracting State; 


(b) Regardless of the place of the collision, if two or more of the air- 
craft are registered in different Contracting States. 


(2) By the words “territory of a Contracting State” shall be under- 
stood, for the purpose of this Convention, all the territory subject to the 
sovereign power, suzerainty, protectorate, mandate, or authority of said Con- 
tracting State for which the latter is a party to the Convention. 


C.I.T.E.J.A. DRAFT CONVENTION RELATING TO ASSISTANCE 
TO AND SALVAGE OF AIRCRAFT AT SEA* 


ArTIcLE 1. The High Contracting Parties agree to take the necessary 
measures to put into effect the rules established in this Convention. 


ARTICLE 2. (1) Any person exercising the functions of commanding 
officer aboard an aircraft shall be bound to render assistance to any person 
who is at sea in danger of being lost, insofar as the aircraft can, without 
serious danger to itself, its crew, passengers or other persons, go to the 
scene with the possibility of rendering useful aid. 

(2) Every ship captain shall be bound, under the circumstances con- 
templated in paragraph (1) to render assistance to any person who is at sea 
in danger of being lost on an aircraft or as the consequence of damage to 
an aircraft. 

(3) Such obligation shall not exist unless the aircraft or the ship is in 
the course of a trip or ready to depart. 

(4) The obligation of assistance shall cease when the one who is under 
such obligation has notice that assistance is assured by others under similar 
or better conditions than it could be by himself. 

(5) No liability can rest with the owner or the outfitter of the ship, 
or the operator of the aircraft, as such, by reason of failure to discharge 
such obligation, except in the case where he has ordered the person bound 
to render assistance not to render it. 


ArTIcLE 3. (1) Any assistance rendered in discharge of the obligation 
contemplated in the foregoing article shall call for an indemnity based on 
the useful expenses or the necessary expenses justified by circumstances, as 
well as the damage suffered in the course of the operations. 

(2) If such assistance was rendered voluntarily without there having 
been any obligation to do so, the assister shall have no right to an indemnity 
unless he has obtained a useful result by saving persons or by contributing 
thereto. 

(3) The indemnity shall be payable by the operator of the aircraft as- 
sisted or by the owner or the outfitter of the ship assisted. 





*C...T.E.J.A. Document No. 276 superseding Document No. 236. This draft, 
as of October, 1935, results from the Tenth Session of the C.I1.T.E.J.A. at The 
Hague, September, 1935. For earlier draft, see 6 JoURNAL oF AIR Law 268 
(1935). 

Copy furnished through the courtesy of Mr. Stephen Latchford, Technical 
Assistant, Treaty Division, Department of State, Washington, D. C. 
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(4) The said indemnity cannot exceed the sum of 125,000 francs per 
person saved and, if no persons have been saved, the sum total of 125,000 
francs. 

Furthermore, the owner or outfitter of the ship shall not be liable be- 
yond the limits fixed by the laws and conventions in force with respect to his 
liability, and the aircraft operator shall not be liable beyond the value which 
the aircraft had before the accident, such value being computed on the basis 
of 250 francs per kilogram of weight of the aircraft, by weight being under- 
stood the weight with the total maximum load as shown on the certificate 
of airworthiness or any other official document. 

The amounts fixed in this paragraph shall be considered as referring 
to the French franc containing 65% milligrams of gold of a standard of 
fineness of 900/1000. It may be converted into each national currency in 
round numbers. 

(5) In case there has been assistance by several ships or aircraft, and 
the total sum of the indemnities due exceeds the limit fixed in the fore- 
going paragraph, a proportional reduction of the indemnities shall be made. 


ARTICLE 4. (1) In case of assistance and salvage of the aircraft or of 
the things which are on board, a remuneration shall be payable on the 
following bases: 

(a) In the first place, to the success obtained, the efforts and deserts 
of those who have rendered assistance, the danger run by the air- 
craft assisted, by its passengers and crew, by the cargo thereof 
and by the salving aircraft or ship, the time spent, the expenses 
incurred and the damage suffered and the liability and other risks 
run by the salvors, the value of the property risked by them, taking 
into account, if the case so requires, the special adaptation of the 
salvor craft. 


(b) Secondly, the values salved. 


(2) In the case where compensation or remuneration shall be due both 
for the salvage of persons and for assistance or salvage of the aircraft or of 
the articles on board thereof, an equitable allocation shall be made upon 
the bases and within the limits of Articles 3 and 4, of the expenses incurred 
and the damages suffered. 

(3) The remuneration can never exceed the value of the property 
salved at the conclusion of the operations of assistance and salvage. 

(4) In case there has been assistance or salvage by several ships or 
aircraft, the remuneration shall be divided among them on the bases estab- 
lished in paragraph one of this article. 

(5) The same rules shall apply in case of assistance and salvage of a 
vessel or its cargo by an aircraft, in which case the owner or outfitter of 
the ship shall reserve the right to avail himself of the lim:t of liability fixed 
for him by the laws and conventions in force. 


ARTICLE 5. In case there has been both assistance and salvage of per- 
sons and of goods, the one who has saved persons shall be entitled to a 
fair share of the remuneration granted for the salvage of the goods, with- 
out prejudice to the right to an indemnity which he has under Article 3. 
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ArtIcLe 6. (1) No indemnity or remuneration shall be due if the as- 
sistance was rendered or the salvage effected in spite of the express and 
reasonable prohibition to do so by the one who was assisted or salved. 

(2) The court may reduce or disallow the indemnity or the remunera- 
tion if it appears that the person who performed the operation of salvage 
or assistance, through his negligence, rendered the salvage or assistance nec- 
essary, or has increased the damage. 


ArTICLE 7. (1) The remuneration due for the operations of assistance 
or salvage shall be payable by the operator of the aircraft or the owner 
or the outfitter of the ship. 

(2) The operator of the aircraft shall have a remedy against the 
owners of merchandise for such part of the remuneration as pertains to 
assistance and salvage of such merchandise. 

(3) The remedy of the owner or of the outfitter of the ship against 
owners of merchandise shall remain subject to maritime rules. 


ArtIcLe 8. Neither the personal effects and baggage of the crew and 
passengers, nor articles transported under the regime of postal conventions, 
are to be included in the property, either for purposes of calculating the 
remuneration, or with regard to the recourse to be exercised. 


ArTICLE 9. (1) Indemnity and remuneration actions must be brought 
within one year from the end of the operations or assistance. 

(2) The method of calculating the limitation period, as well as the 
causes of suspension and interruption of such period, shall be determined 


by the law of the court before which the case is brought. 


ArticLe 10. Any agreement for assistance and salvage entered into at 
the time and under the influence of danger may, at the request of one of 
the parties, be annulled or modified by the court, if it considers that the 
terms thereof are not equitable, and particularly when the remuneration 
is excessively large or small and out of proportion with the services rendered. 


ArTICLE 11. (1) To hear indemnity or remuneration actions the fol- 
lowing authorities shall have jurisdiction, in the territory of each one of 
the High Contracting Parties, at the option of the plaintiff: the judicial 
authorities of the defendant’s domicile, those of the place where the opera- 
tions of assistance and salvage were effected and, if there has been an at- 
tachment of the aircraft or a cargo salved, the judicial authorities of the 
place of such attachment. 

(2) If different salvors bring action before jurisdictions located in 
different countries, the defendant may, before each one of them, produce a 
statement of the aggregate amount of the claims and monies due, with a 
view to preventing the limits of his liability from being exceeded. 


ARTICLE 12. Any person who has the disposal of an aircraft and who 
uses it for his own account shall be termed the operator of the aircraft. 

In case the name of the operator is not recorded on the aeronautic 
register or any other official document, the owner shall be deemed to be the 
operator subject to proof to the contrary. 
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ArticLe 13. This Convention shall apply to Government ships and air- 
craft, including military, customs and police ships or aircraft, with reserva- 
tion of the provisions of Article 11 relating to jurisdiction and, as regards 
military, customs and police ships or aircraft, with reservation of the pro- 
visions of Article 2 relating to the obligation of assistance and salvage. 


ArtIcLe 14. This Convention shall apply for each one of the High Con- 
tracting Parties to the aircraft or to the vessels of another High Contract- 
ing Party. 


NEW MEMBERS OF ADVISORY COMMITTEE TO AMERICAN 
SECTION OF C.LT.E.J.A.* 


Mr. Orie L. Phillips, President of the National Conference of Commis- 
sioners on Uniform State Laws, has designated Mr. William A. Schnader 
of Philadelphia to serve on the Advisory Committee to the American Section 
of the International Technical Committee of Aerial Legal Experts. Mr. 
Schnader will succeed Mr. Randolph Barton, Jr., of Baltimore, who has 
heretofore represented the Conference on the Advisory Committee but is no 
longer a member of the Conference. 

Mr. Schnader is one of the Commissioners to the National Conference of 
Commissioners on Uniform State Laws from the State of Pennsylvania. He 
is Chairman for the current Conference year of the Special Committee of 
the Conference on the Uniform Aeronautical Code and is also the Chairman 
for the current Association year of the Committee on Aeronautical Law of 
the American Bar Association. 

ek * Oe * 

The International Technical Committee of Aerial Legal Experts is a 
permanent organization engaged in the preparation of a code of private 
international aerial law through the drafting of international conventions 
on which final action is taken at international conferences held periodically. 
There have so far been three international conferences. The most recent 
session of the Committee was held at The Hague from September 20 to 27, 
1935. The American Section of the Committee participated in the delibera- 
tions at The Hague. This was the first occasion on which representatives of 
the United States have gone abroad to participate in the work of the Com- 
mittee. At The Hague Conference in September the Committee worked on 
the subject of aviation insurance, also on the preparation of two draft inter- 
national conventions relating (1) to assistance and salvaging of aircraft, and 
(2) rules imposing liability in the event of aerial collisions. 

The United States is represented on the International Technical Com- 
mittee by four members: Mr. Stephen Latchford, Treaty Division, Depart- 
ment of State; Mr. Denis Mulligan, Department of Commerce; Mr. Fred 
D. Fagg, Jr., Managing Director of the Air Law Institute of Chicago; and 
Mr. Joseph P. Tumulty, Jr., associated with the law firm of Breed, Abbott 
and Morgan, New York City. 

The American Section is assisted by the Advisory Committee mentioned 
herein, composed of representatives of nine national organizations interested 
in the development of aeronautical law, and by a technical adviser and two 
technical assistants. 





*From a Department of State Press Release, October 24, 1935. 
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GREIN v. IMPERIAL AIRWAYS, LIMITED* 


Mr. Justice Lewis: This is an action brought by Else Charlotte Grein, 
a Widow, for the benefit of herself and of Elli Grein, the daughter of her 
deceased husband, Louis John Herman Grein, who met his death in an 
accident which happened to the aeroplane Apollo belonging to the De- 
fendants, the Imperial Airways, Limited, in which he was a passenger. The 
aeroplane shortly before 1 p.m. on December 30th, 1933, came into collision 
with the structure of the Radio Station at Ruysselede and was totally: 
wrecked. The Plaintiff is a woman who at the time of the death of her 
husband was 55 years of age, and the daughter was at that time 27 years 
of age. The deceased was a dealer in skins and other produce and was 
62 years of age at the date of his death. 

By her Statement of Claim the Plaintiff alleged that the accident which 
resulted in the death of her husband was due to the negligence of the De- 
fendants or their servants. In the alternative the Plaintiff contended that 
the deceased was being carried as a passenger by the Defendants upon cer- 
tain terms and conditions described as “General Conditions of Carriage of 
Passengers and Baggage,” and alleged that by certain Articles of those 
Conditions the Defendants agreed to be liable for damage sustained in the 
event of the death of a passenger by reason of any accident occurring on 
board the said aeroplane. 

The Defendants denied that the death of the deceased was caused by 
any negligence on the part of themselves or their servants. They also pleaded 
certain of the Articles of the General Conditions above referred to, namely, 
Article 18, paragraph 5, Article 19, paragraph 1, sub-paragraphs (1) and (3), 
and Article 19, paragraph 2, sub-paragraph (1). Article 18, paragraph 5, is 
as follows: “Passengers and baggage are accepted for carriage only upon 
condition that, except insofar as liability is expressly provided for in these 
Conditions of Carriage, no liability whatsoever is accepted by the carriers, 
or their employees, or parties or undertakings employed by them in connec- 
tion with their obligations, or their authorized agents, and upon condition 
that (except insofar as liability is expressly provided for in these Condi- 
tions) the passenger renounces for himself and his representatives all claims 
for compensation for damage in connection with the carriage, caused directly 





*In the High Court of Justice, King’s Bench Division; Royal Courts of 

= Decided October 23, 1935, the case coming up before Mr. Justice 
ewis. 

Transcript from the shorthand notes of Shedlock & Stammers, 87 Chancery 
Lane, London. 

Mr. T. J. O’Connor, K. C., Mr. Harold Murphy and Mr. Clive Burt (in- 
structed by Messrs. Wordsworth, Marr Johnson & Shaw) appeared on behalf 
of the Plaintiff. Mr. A. T. Miller, K.C., and Mr. H. G. Robertson (instructed 
by Messrs. Beaumont & Son) appeared on behalf of the Defendants. 

A stay of fourteen days was granted pending consideration of the question 
of an appeal (See 28 Flight 471). 

Copy of this judgment furnished through the courtesy of Mr. A. W. Brown, 
one of the representatives of Great Britain on the C.I.T.E.J.A., Mr. John Jay 
Ide, Technical Adviser to the American Delegation to the C.I.T.E.J.A. Meeting 
at The Hague, and Mr. Stephen Latchford, Technical Assistant, Treaty Division, 
Department of State, Washington, D. C 
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or indirectly to passengers or their belongings, or to persons who, except for 
this provision, might have been entitled to make a claim, and especially in 
connection with surface transport at departure and destination, whatever 
may be the legal grounds upon which any claim concerning any such lia- 
bility may be based.” Article 19, paragraph 1, sub-paragraph (1) reads: 
“Within the limits prescribed by Article 18, carriers are liable for damage 
sustained during the period of the carriage as defined in Article 18, para- 
graphs 2 and 3”; and sub-paragraph (3) of that Article reads: “Carriers 
are not liable if they prove that they and their agents have taken all nec- 
essary measures to avoid the damage, or that it was impossible for them to 
take such measures. In the carriage of Baggage the carriers are not liable 
if they prove that the damage was occasioned by negligent pilotage or neg- 
ligence in the handling of the aircraft or in navigation, and that, in all 
other respects, they and their agents have taken all necessary measures to 
avoid the damage.” Article 19, paragraph 2, sub-paragraph (1) reads: “In 
the carriage of passengers the liability of carriers for each passenger is 
limited to the sum of 125,000 francs unless a larger sum has been agreed 
upon. Where, in accordance with the law of the Court seized of the case, 
damages may be awarded in the form of periodical payments, the equiva- 
lent capital value of the said payments shall not exceed 125,000 francs.” 

The Defendants pleaded that they and their agents had taken all nec- 
essary measures to avoid an accident, and further contended that if they 
were under any liability to the Plaintiff that liability was limited to the 
sum of 125,000 francs as a maximum. At a very late stage of the hearing 
the Defendants applied to amend their Defence by adding to paragraph 5 
of the Defence the words: “The said ticket was a return ticket for the 
carriage of the said Louis John Herman Grein from London to Brussels 
and back,” and by adding a further paragraph, 6 (a), in the following 
terms: “The said carriage of the said Louis John Herman Grein was sub- 
ject to the provisions of the Carriage by Air Act, 1932, and the Convention 
set out in the First Schedule thereto. The Defendants will refer to the 
said Act and Convention for their full terms and in particular to the 
definition ‘International Carriage’ contained in Article 1, paragraph 2, of the 
said Convention, and to Articles 17, 20 and 22 thereof which contain pro- 
visions similar to the conditions set out in paragraph 6, sub-paragraphs (2) 
and (3) hereof.” 

The Conditions set out in paragraph 6, sub-paragraphs (2) and (3) are 
the Articles which I have already read. I granted the application to amend, 
reserving all questions of costs. The Plaintiff then desired, and I gave 
leave for her to do so, to amend the Statement of Claim by inserting a 
further paragraph to the following effect: “In the further alternative if it 
should be held that the Plaintiff’s rights in the premises are subject to the 
Carriage by Air Act, 1932, the Plaintiff will rely on the provisions of the 
said Act and in particular upon Article 17 of the First Schedule and the 
Second Schedule thereto.” 

The Statement of Claim and the case as opened to me by Mr. O’Connor 
consisted of a strong indictment of the conduct of the Imperial Airways, 
Limited, and their servants. It was alleged that the Defendants or their 
servants undertook or permitted or continued the journey from Haren Aero- 
drome to Croydon under conditions which they knew or ought to have 
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known rendered the journey unsafe; that they provided an aeroplane which 
was not sufficiently powerful to climb through low clouds and was equipped 
with engines liable to lose power from the existence of ice and frost through 
their induction systems, and that the wireless apparatus was inadequate; and 
that the Defendants provided a Pilot who was not sufficiently skilled or ex- 
perienced for the journey in the prevailing conditions, and a Navigator who 
was not sufficiently skilled or sufficiently acquainted with the route. The 
Plaintiff then went on to allege that the Pilot flew the aeroplane too low 
and that neither he nor the Navigator took sufficient steps to ascertain the 
position of the aeroplane in relation to the obstacle with which he collided; 
that the Pilot continued his journey without knowing the position of his 
aeroplane vis @ vis the radio mast, and failed to take any steps to avoid 
colliding with the mast. 

At an early stage of the hearing Mr. Miller, who appeared for the De- 
fendants, pointed out that the Plaintiff was not domiciled in England and 
that he wished to reserve, in the event of this case going higher, the point 
which was not open to him before me, that the Plaintaiff could not take 
advantage in the circumstances of the Fatal Accidents Acts. He referred 
me to the case of Davidsson v. Hill (reported in 1901, 2 King’s Bench Divi- 
sion, page 606), a decision of a Divisional Court which as it bound me pre- 
vented him taking the point. Other points of law which arise in the case 
were argued before me, but before dealing with those points I propose to 
set out the facts as I find them. 

The deceased man purchased in London from the Defendants a return 
ticket to travel by air from London to Brussels and back, and he started 
in an Imperial Airways aeroplane on the 23rd December, 1933. By his ticket 
he was entitled to return within 15 days. It was on his return, journey 
from Haren Aerodrome at Brussels that the aeroplane Apollo, on the 30th 
December, 1933, came into collision with the Radio Station at Ruysselede in 
3elgium, and was totally wrecked. The Pilot and Navigator, together with 
the passengers, of whom the deceased man was one, were killed practically 
instantaneously, and the wreckage of the aeroplane caught fire within a few 
minutes of the crash. 

The Pilot, Mr. Gittins, had flown this aeroplane that morning from 
Cologne to Haren and had undoubtedly experienced bad weather on the 
journey. He arrived at Haren at or about 11.55 a.m. that morning, and 
on landing it was found that ice had formed on the tail of his machine. 
This shows that during the flight from Cologne to Haren the aeroplane 
had flown through ice-forming clouds, or possibly had come through sleet 
showers. Steps were immediately taken whilst the machine was on the 
ground to remove that ice. Before landing, namely, at 11.15 a.m., he had 
communicated by wireless with the Haren Aerodrome as to his true bear- 
ing, and was informed that his signals were weak. Some eight minutes 
later he again communicated with Haren asking whether his signals were 
good, and Haren replied to him that they received him well; that his signals 
were good strength, 2 to 5; and requesting him to send his call sign for 50 
seconds in order that they might give him his true bearing. Between 11:25 
and 11:50 further messages passed between the aeroplane and Haren, mes- 
sages which were received without any difficulty whatever. When the aero- 
plane landed at Haren, Gittins went to the Meteorological Office at Haren 
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where he spoke to the Chief of the Meteorological Department in charge of 
the Office. He came to the Office about Noon or five minutes past. The 
object of his visit was to ascertain from the Officer in charge of the 
Meteorological Office and the Reports what sort of weather he was likely 
to experience between Haren and Croyden, a step which it is usual and. 
proper for any Pilot to take. The Chief of the Meteorological Department 
spoke to Gittins himself and gave him all the information which he then 
had with regard to the weather. The weather was undoubtedly bad, and 
I accept the evidence of this Belgian officer, who undoubtedly considered 
the situation as bad, as to the information which he gave to Gittins. He 
told Gittins that even though the weather might well be more or less suit- 
able on the ground at Haren and there was still some visibility and some 
ceiling, the horizontal visibility of two to four kilometres and a ceiling of 
400 metres is always very variable. He told him that from Alost onwards 
thick fog started and it was then to be considered there was no ceiling, and 
that in short fog meant clouds right down to the ground; that the weather 
would undergo no improvement in the future; that this thick fog would 
stretch to the sea; that in England this would continue but what was there 
was not a fog but rather a mist. In addition to telling him this, Gittins 
was shown the available weather reports. These showed that at 10:15 the 
condition at Ruysselede was thick fog with a visibility of 50 metres; that 
the cloud was right down to the ground with a South-Easterly wind with 
a speed of some 3 kilometres an hour. At 11:15 the condition at Ostend, 
which was on the almost direct route from Haren to Croyden, was thick 
fog with a visibility of 60 metres, clouds right down to the surface, with 
a wind at the surface of 8 kilometres an hour from the South. The weather 
report from Ostend at 12:15 was similar, showing no improvement. At 
11:15 the condition at Haren was slight mist with a visibility of 2 kilometres 
with cloud down to a height of 300 metres, with no wind, and at 12:15 the 
condition at Haren is described as mist with a visibility of one kilometre, 
the height of the lowest cloud 300 metres, with a West-South-Westerly 
wind with a strength of 3 kilometres an hour. The Belgian officer was 
anxious to impress upon Gittins not only the conditions as stated in the 
reports, but his own forecast of the weather. He asked Gittins to wait 
whilst he put the information in writing. Gittins stated that he was in a 
kurry. He left the office repeating in the hearing of the Belgian officer the 
words “thick fog in Flanders.” At or about 12.20 Gittins started off from 
Haren Aerodrome, and at 12:24 sent out a message which was received quite 
clearly to say that he had left Brussels bound for Croydon. A course of 
300 degrees magnetic would take the aeroplane direct to Ostend, a ‘point 
which had to be passed on the route to Croydon. That course would take 
the aeroplane some mile and three-quarters to the Northward of the wire- 
less mast at Ruysselede, which is some 79 kilometres from Haren. Alost, 
to which reference had been made by the Meteorological Officer to Gittins 
as the place on the route where the thick fog started, is less than 2 miles 
South of the course of 300 degrees magnetic, and some 27 kilometers from 
Haren. The wireless station at Ruysselede forms a very dangerous obstacle 
on the route from Brussels to Croydon. A photograph (“E.C.G.4’) was 
put in of the wireless station itself, and also a photograph (“E.C.G.5”) of 
a model of the station showing the various cables and aerials of which it 
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consists. There are eight wireless masts arranged in two rows of four 
at about 400 metres from each other, and the station, therefore, covers a 
considerable area of ground. The masts, without reckoning the height of 
the lightning conductors on top of each mast, are 284 metres, and from the 
top of these masts wires run to the top of the other masts and transversely, 
and the masts are also supported by cables and various attachments which 
run from different points on each mast to the ground and form anchorages 
for the masts. This wireless station, of which Gittins and every Pilot flying 
on that route was well aware, therefore forms, as I have said, a most 
serious obstacle on the route, and situated as it is in the plain of Flanders, 
is the only obstacle of any magnitude between roughly Haren and Ostend. 
There are no other obstacles such as hills, and an airman flying on that 
route would have to contend with no obstacles other than wireless station 
of a worse character than factory chimneys or church spires. At the time 
of the accident no signal or light on the wireless station was employed by 
the Belgian Authorities, though I am told that since this accident some steps 
have been taken to give warning to aeroplanes as they approach its vicinity. 
Gittins, who had flown this route on many occasions, knew of this obstacle 
and that no warning of its presence would be given. On the Map or Chart 
supplied to Gittins this wireless station was marked with a red circle in 
order, no doubt, that any Pilot should be reminded, if a reminder were 
necessary, of the dangerous obstacle near which the aeroplane must neces- 
sarily fly on its route from Haren to Croydon. The evidence as to what 
happened after the aeroplane sent out its message at 12:24 until the col- 
lision with the wireless station, which occurred at 12:54, is necessarily 
scanty. At 12:46 the aeroplane sent out a message which was received by 
Haren, asking for its bearing. The reply from Haren was to the effect 
that the signal was weak and that Haren was busy with another aeroplane 
(P-HAID). At the time when the aeroplane sent this message, namely, 
12:46, it is agreed that she must have been somewhere East of the Canal 
which runs roughly North and South through Landeghem. The actual 
distance that she was East of Landeghem it is difficult to calculate with 
any certainty, but I find that she would have had to fly another minute at 
least before she crossed the Canal. The speed at which the aeroplane was 
flying was some 143 kilometres an hour, so that if she had to fly another 
minute before crossing the Canal, she must have been some 2 or 3 kilo- 
metres away from it when she sent out this message. Various witnesses 
gave evidence by Affidavit with regard to the position of the aeroplane. All 
are agreed that the conditions were very bad and that the fog was thick. 
The aeroplane was then low down, as indeed it must have been if the wit- 
nesses are speaking the truth (as I think they are) when they say that they 
saw it. The evidence of these witnesses shows that the aeroplane was first 
seen just South of Landeghem going in a general North-Westerly direction 
towards the railway line which runs between Ghent and Bruges. At that time 
therefore the aeroplane was off its course of 300 degrees to the extent of some 
two miles to the South. The next witnesses speak to seeing the aeroplane 
again low down just to the South of this railway flying more or less parallel 
with it in the vicinity of the railway station at Hansbeke. The next and last 
witnesses who speak to seeing the aeroplane say that they saw her at a spot 
South of the railway and South of Bellen turning off in a direction South of 
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West—a direction which would carry her towards the Ruysselede wireless 
station. At 12:54 the accident occurred. In the cockpit after the crash 
Gittins’ compass was found clamped on a course of 300 degrees magnetic. 

Attempts have been made by both sides to reconstruct the actual collision 
from the wreckage of the aeroplane and the portion of the wireless station 
with which the aeroplane undoubtedly came in -ontact, so as to establish the 
direction from which the aeroplane entered the net-work of wires and the 
height at which it so entered. With regard to the general direction, the 
parties are agreed. It is agreed that the aeroplane when it struck the wire- 
less station was flying generally in a Westerly direction. The Plaintiff’s 
witness, a distinguished Belgian engineer, is of opinion that the aeroplane was 
flying from a direction slightly North of East. The Defendants’ witnesses 
take the view that it was flying from a rather more Southerly direction. 
There is, however, considerable conflict of opinion as to the height at which 
the aeroplane was flying when the collision occurred. I am of opinion that 
the actual height at which the aeroplane was flying when the collision occurred 
is of no very great importance. The Plaintiff’s witness is of opinion that the 
aeroplane came in contact at a height of 75 metres from the ground with 
No. 6 guy of the pylon of the wireless station, and accounts for marks 
appearing higher up that guy than 75 metres, to the aeroplane, on striking the 
guy, sliding in a series of jumps up the guy until having lost all its momentum 
and having damaged its wings, it fell to the ground a complete wreck. The 
Defendants’ witnesses, however, are unable to accept this view, and are of 
opinion that the aeroplane, suddenly finding itself about to enter the net-work 
of wires, banked, and in so doing had the extreme tip of its starboard wing, 
which was then uppermost, cut off by one of the finer wires of the radio 
station, thus crippling it, and that the aeroplane then came into collision with 
No. 7 guy some 70 metres from the top of the pylon. I have said that I 
do not think that the actual height at which the point of contact was is of 
vital importance. If there was negligence on the part of the Pilot in respect 
of the height at which he was flying, the negligence consisted in flying at a 
height lower than the top of the pylons or at such a height that would not 
enable it to clear the obstruction with plenty of room to spare. The De- 
fendants on their own reconstruction of the accident have shown that the 
aeroplane was, immediately before the collision and at the time of the 
collision, flying at a height considerably less than the height of the top of 
the pylons. Indeed it is obvious from the fact of the collision that the aero- 
plane was flying at a height lower than the height of the top of the pylons. 
If it is material to decide which of the two theories as to the height at which 
the aeroplane was flying when it came in contact with the radio station is 
the correct one, I think that after a careful consideration of the evidence 
given me on both sides the theory put forward by the Defendants’ witnesses 
on this point is the more probable. These being the facts as I find them, 
the question which I have to determine is whether or not the Plaintiff has 
established that the accident was due to the negligence of the Defendants 
or their servants. 

Now it seems to me that it may have been open to Mr. O’Connor to 
have merely proved that the aeroplane collided with the radio station to 
establish by that fact alone that there was a prima facie case of negligence. 
I think that he might have been entitled to say that the accident was one 
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as in the ordinary course of things does not happen if those who have the 
management and control of an aeroplane use proper care, and that in the 
absence of an explanation by the Defendants, the accident arose from want 
of care, so calling upon the Defendants to produce a reasonable explanation 
either negativing any negligence or one which was equally consistent with 
negligence as with no negligence, so as to relieve the Defendants of liability. 
Mr. O’Connor did not take this course. He proceeded to call a considerable 
amount of evidence to prove negligence on the part of the Defendants. In 
any event, unless he has satisfied me that there was negligence on the part 
of the Defendants, the Defendants are entitled to succeed. I am of opinion 
that the Plaintiff has entirely failed to prove that this aeroplane was not 
properly equipped. Indeed, although an attack was made upon the engine 
and the wireless apparatus with which the aeroplane was equipped, by Mr. 
O’Connor in his opening, at a fairly early stage of the evidence this point 
was not pressed. With regard to the wireless, it was proved that on the 30th 
November, 1933, Gittins himself had requested the installation of a fixed 
aerial in the Apollo in addition to the trailing aerial with which the Apollo 
was already equipped, and that this fixed aerial had been supplied to him. I 
think that with regard to the equipment of the machine, there is no evidence 
whatever but that the aeroplane was thoroughly well and properly equipped 
both in regard to engines and wireless apparatus. I am satisfied that even 
if, as was suggested, the wireless apparatus was not working satisfactorily, 
such failure was not due to any want of care on the part of Imperial Airways 
Limited in seeing that their aeroplane was fitted with the best, if not the 
latest, form of wireless apparatus. It was pressed upon me very strenuously 
by Mr. O’Connor that Imperial Airways were negligent in that they had 
failed to provide a competent Pilot and a competent First Officer. Mr. O’Con- 
nor stated, and I entirely accept it, that he made this attack upon the compe- 
tence of Gittins and the First Officer, Loch, who were unable, owing to the fact 
that they perished in the disaster, to be present to defend themselves, with the 
greatest reluctance. He based his attack upon the two dossiers which have 
heen disclosed by the Defendants setting out the history and performances of 
these two Officers. In the case of Gittins, he stressed the fact that there had 
been some trouble in 1931 in which Gittins was involved which resulted in 
his Superior Officers forming the opinion that he was truculent and swollen 
headed, and at one time it would appear that Imperial Airways were not 
altogether satisfied with his judgment, demeanour, and sense of responsibility. 
But it is to my mind quite clear that before this accident and for some con- 
siderable time before Gittins had shown himself to be a competent, fearless 
and steady Pilot, who, amongst other things, was not only keen to learn, 
but had taken pains to study and practice the art of blind flying, which I 
was told is an art not always easy to learn but which is now essential to the 
necessary qualifications of a First-class Pilot. Gittins had never had an 
accident in the air. It is true that very shortly before this accident Imperial 
Airways wrote a confidential report on Gittins with regard to the question 
as to whether he should be allowed to qualify for an aeroplane of the 
Heracles class. Those in authority in Imperial Airways, showing to my 
mind proper prudence and care, thought he should not be allowed to fly an 
aeroplane of this class and size (an aeroplane of considerably heavier class 
than the class to which the Apollo belonged) until the Spring or early 
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Summer, when weather conditions would be more favourable. The fact 
that those in authority refused to allow Gittins at once to fly an aeroplane 
of the Heracles class, is evidence, to my mind, of the care with which 
Imperial Airways select their Pilots, on the one hand, and entirely fails to 
prove that because Gittins was not considered at that time sufficiently quali- 
fied to fly an aeroplane of the Heracles class he was not fully qualified and 
competent to fly the Apollo. I am therefore satisfied that there was no 
negligence on the part of Imperial Airways in the selection of Gittins as 
Pilot, and the charge of failing to provide a competent Pilot entirely fails. 
The same applies to the attack which was made upon Loch. Here Mr. 
O’Connor was on still more delicate ground, but he made much of the fact 
that Loch together with other First-class Officers had been told during the 
period in which they were engaged in the workshops to carry out in the 
evenings some properly organized sending and receiving practice on the buzzer 
as his Morse standard was as a whole below that of the more experienced 
operators of the Foreign Companies. I do not think that this fact or the 
other matters which were pressed upon me by Mr. O’Connor go anywhere 
near establishing that Imperial Airways were negligent in appointing Loch 
to the Apollo or that Loch was not a competent Officer. In passing, I 
should like to add that even if I found, which I do not, that Imperial Air- 
ways were negligent with regard to Loch, there is no evidence before me 
that Loch was responsible in any way for the accident which occurred. 


But there still remains a question as to whether the Plaintiff has satis- 
fied me that this accident was caused by the negligence of Gittins. The 
case against Gittins is one of very considerable weight. One outstanding 
fact remains, namely, that he was in charge and piloting this aeroplane when 
it came into collision with this huge obstruction—an obstruction of which 
Gittins was well aware and had been aware of for a considerable time, he 
having flown this route on many occasions. He knew on his arrival at 
Haren Aerodrome that the weather was bad; that there had been on the 
flight from Cologne to Haren ice-forming clouds through which he had had 
to fly. Ice-forming clouds are, I was told, one of the perils, perhaps the 
most serious peril, met with by Pilots. I was told by Major Brackley, an 
Officer of very considerable skill and experience, that in the air one may 
get conditions when within a minute sufficient ice forms upon the leading 
edges of an aeroplane as to gravely imperil its safety. This, of course, as 
he says, is an extreme case, but in ice-forming clouds there is always a 
danger that sooner or later sufficient ice will form on the projecting parts 
and edges of an aeroplane as to imperil its safety and compel a forced 
landing. Gittins knew, as I have said, that between Cologne and Haren there 
had been this ice-forming cloud, and on the evidence that I have heard I 
have formed the opinion that he was entitled to assume that on the trip 
from Haren to Croydon he would also meet ice-forming cloud. He had 
apparently no knowiedge of the depth of that ice-forming cloud. It is quite 
obvious that when there is ice-forming cloud present two courses are open 
to a Pilot, one is to climb up through the ice-forming cloud to the clear 
atmosphere above and so to proceed above the cloud in clear atmosphere on 
a compass course in safety; the other is to fly below it. Finding as I do 
that the Apollo was a thoroughly well equipped machine which could climb 
at the rate of 500 feet a minute to a height of at least 13,000 feet, it is 
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obvious that the Apollo had sufficient power to enable her to climb into clear 
atmosphere provided that clear atmosphere was to be found at 13,000 feet 
or a little more. As I have said, of the depth of the cloud Gittins knew 
nothing., He did not know at what height from the ground the clearer at- 
mosphere began. He was not told anything, nor is there anything to show 
that he asked for information on the question of the depth of the cloud, but 
I was told that if the Belgian Officer at Haren knew the height at which 
the atmosphere was clear, Gittins could rely upon this information being 
given him. A point was made that a few minutes after Gittins left the 
Haren Aerodrome an areoplane approaching Haren on another route, i.e., 
the route from Antwerp to Brussels, communicated the information that it 
was flying above the clouds at 900 metres. Criticism was made of Gittins 
conduct in being in such a hurry to get off from Haren, and it was pointed 
out that if he had waited a very short time at Haren this information would 
have been available to him. Whether or not it would have influenced his 
conduct it is impossible to speculate. He certainly had no reason to sup- 
pose that this information would be given then or at any time. He did not, 
as was suggested that he might, ask the Authorities at Haren to try and 
get in touch with any aeroplane which might happen to be flying in the 
vicinity in order to find out the conditions above the cloud. The Plaintiff 
on the one hand adduced the evidence before me of two capable and ex- 
perienced Pilots, who stated that the proper course for Gittins to adopt 
when once he had made up his mind to start from Haren was to endeavour 
to climb through the ice-forming clouds to the clearer atmosphere above, 
and the evidence of Mr. Johnson, one of these Pilots, amounted to the ex- 
pression of his opinion that it was only safe for Gittins to leave Haren in 
the conditions that prevailed there and which he knew, or ought to have 
known, he would meet between Haren and the Coast, if he climbed up 
through the ice-forming clouds at once into the clearer atmosphere. In the 
event of Gittins experiencing ice forming on his aeroplane, he might have 
been forced down, but he would have been forced down to the ground, where 
until he got to Alost, there was some visibility. Beyond Alost, if he had 
been forced down, he would have had to land in fog. On the other hand, 
the Defendants adduced evidence that in their opinion Gittins adopted the 
wiser course of flying below the ice-forming clouds and that it would have 
been a grave risk owing to the presence of ice-forming clouds, which I have 
said Gittins was entitled to anticipate, to have endeavored to have climbed 
to the clearer atmosphere. I need hardly say that I a&cept without reserve 
the sincerity of all these witnesses. I believe that on both sides these wit- 
nesses have given me their honest opinions as to what the proper course 
was, and I am left in the position of having to judge as between two sets 
of experts whether flying low or trying to climb through the ice-forming 
clouds was the proper course. I am satisfied that Gittins set out from 
Haren intending to fly low, and in the circumstances, after hearing the con- 
flicting evidence of the expert Pilots, I find it difficult to say that the de- 
termination of Gittins to start from Haren and to fly low can be said to 
have been negligent. To have started at all was a matter of some risk, but 
{ am unable to find on the evidence that Gittins was negligent in starting or, 
as I have said, in adopting the course of flying below the ice-forming clouds; 
but that does not in my view dispose of the case. Gittins flew low, and for 





FOREIGN JURISPRUDENCE 137 


the first part of his journey the visibility up to the bottom of the ice-forming 
cloud was comparatively good, but he knew that as he proceeded on his 
journey the visibility on the ground owing to the fog would be nil. If he 
was, as I believe he was, experienced in blind flying, to fly low was not 
in my view negligent provided that he could either pick up wireless 
messages as to his bearing so as to check his course, or else see certain 
land marks on the ground. From the information which he had on leaving 
Haren he must have known that the possibility of picking up any land mark 
on the ground was extremely remote—becoming more remote the nearer 
he got to Ruysselede—and therefore he would have to rely solely upon his 
communication by wireless with a wireless station. That morning he had 
found on approaching Haren from Cologne that at a certain distance on 
one occasion his wireless message was weak. This may have been accounted 
for by ice forming on the aerial, and I am not satisfied that the Plaintiff has 
established that it was negligent of Gittins to start from Haren because 
his wireless was not in order. If his wireless was not working 
properly and he knew it, or ought to have known it, I should 
have had no hesitation in finding that Gittins was guilty of the grossest 
negligence in starting on a flight from Haren to Croydon (when his 
only means of checking his course was by wireless), but I am not satisfied 
that the Plaintiff has established this fact. After Gittins had got into the 
area of dense fog, he apparently tried, as it was proper for him to do, to 
get the bearing so as to check his course. Unfortunately, the reply he got 
was that his signals were weak and that the wireless station was in com- 
munication with another aeroplane. This meant, and Gittins knew it, that 
he could not get a bearing from the wireless station for some considerable 
time, possibly for 10 minutes. At the time he sent this message he was eight 
minutes away from Ruysselede. No doubt he could, if he had been aware 
that he was in a position of extreme danger, have sent out an S-O-S which 
would have been answered at once. He did not take that course. After 
sending out this message from a position which it is difficult exactly to 
determine but which was a position off his course, he apparently took the 
step possibly of flying still lower, or at all events, of searching for a land 
mark. The most conspicuous land mark on the route was the railway line 
which from Ghent to a spot at the North of Ruysselede runs parallel to the 
course of 300 degrees magnetic a little to the Southward of that course. If 
he had found the railway, which I find he did not, he could with safety 
have flown over it, keeping it on his port side, and have passed the area of 
Ruysselede in safety. I find that he searched for the railway but failed to 
find it. Every minute he was approaching nearer to the obstacle provided 
by the Ruysselede wireless station at a height which must bring him into 
collision with it unless he could pass it clear on either side. From the move- 
ments of the aeroplane spoken to by the witnesses on the ground, it was 
suggested that he must have thought when he turned in a Westerly direction 
when South of Bellen, that he was Northward of the railway and was 
“casting” in a West or West by South direction in the hope of finding it. 
It is inconceivable that he found the railway, or else he would have un- 
doubtedly followed along it. It must not be taken that I am attempting to 
minimize the extremely difficult position in which Gittins found himself 
when he failed to get his bearing and failed to get a land mark so as to 
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check his course. But I am satisfied that he was guilty of negligence when, 
after failing to get a message from Haren and failing to get a land mark, 
he went on flying in the direction of the Ruysselede wireless mast instead 
of adopting the prudent course to which Major Brackley referred. There 
was nothing to prevent him turning back. I am satisfied that he knew or 
ought to have known perfectly well that he had not got beyond the 
Ruysselede wireless station. He knew that somewhere ahead of him was 
this enormous obstruction. No one could have possibly blamed him if he 
had returned to Haren. The evidence of the Defendants is clear with regard 
to this, namely, that, as one would expect, the question of starting, or turning 
back, or landing are matters which are left entirely to the Pilot. Gittins, 
who was a Pilot, well thought of by his employers, would not have been 
criticised in the least if he had taken the prudent course of turning back. 
Possibly his employers might have commended him for so_ doing. 
Be that as it may, I find that his prudent course was to turn back, and he 
failed to do so, with the results which have given rise to this litigation; he 
did not turn back. Another prudent course would have been to have turned 
due North or due South and to have waited until he could get into com- 
munication with Haren, or had flown such a distance as he knew would in- 
evitably have enabled him to pass well clear of the Ruysselede wireless 
station before turning towards the sea. A third alternative was for him to 
do what the Plaintiff’s witnesses say he ought to have done when he left 
Haren, namely, to endeavor to climb up through the ice-forming cloud if 
any such existed. I am as reluctant to come to this conclusion, which 
necessitates a finding of negligence against a man who is not here to defend 
himself, as I am sure Mr. O’Connor was to make the attack he did upon 
Gittins’ capabilities as a Pilot. Perhaps if Gittins or the other occupants of 
the aeroplane were here they might have put a different complexion upon 
the facts which I have found, and distasteful as it is to me to find that 
Gittins was guilty of negligence, I feel that it is my duty to decide this case 
on the evidence which has been given, and I cannot speculate as to what in 
fact happened on the fatal journey. I therefore find that the deceased man 
met his death owing to the negligence of the Defendants, and that the 
negligence would, if death had not ensued, have entitled the deceased to 
maintain an action for damages in respect thereof, and that the widow has 
suffered damages in consequence of the death of the deceased. 

It was argued that by the conditions on the ticket which referred to 
certain General Conditions of Carriage of passengers and baggage (a copy 
of which has been supplied to me) that the deceased had no right of action 
himself had he survived, and if that was so one of the essentials to a cause 
of action by a widow under Lord Campbell’s Act was not satisfied. It was 
also said that even assuming the deceased would have had a right of action, 
he had limited the amount of damages recoverable in such an action to the 
sum of 125,000 francs, and that therefore the Defendants in an action by 
the widow could not be liable for a sum larger than 125,000 francs. In sup- 
port of the first proposition I was referred to Chapter 5 of the General 
Conditions of Carriage, and particularly to those paragraphs which were 
pleaded in the Defense and to which I have referred already. I have listened 
attentively to the argument of Mr. Miller on these two points and have 
considered the authorities to which I was referred by him, namely, the case 
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of Haig v. Royal Mail Steam Packet Co. (52, Law Journal, King’s Bench, 
page 640) and the “Stella” (1900, Probate, page 161). In both those cases 
the deceased had agreed with the carriers that they should be under no 
liability whatever to him for any damage or injury which might be occa- 
sioned to him when being carried by them. In Haig v. Royal Mail Steam 
Packet Co., the deceased had agreed that the Company should not be re- 
sponsible for any loss or damage arising from the perils of the sea or from 
machinery, boilers or steam, or from any act, neglect, or default whatsoever 
of the pilot, master or mariner, and the Court held that those words would 
have precluded the deceased, had he been alive, from recovering any dam- 
ages from the Company. Similarly, in the case of the “Stella” the condi- 
tions which the Court had to construe were that it should be taken as 
evidence of an agreement “that the Company are relieved from all responsi- 
bility for any injury, delay, loss or damage, however caused, that may be 
sustained by the person or persons using this pass.’ The widow was pre- 
vented from recovering damages because the deceased had by those words, 
excused the railway company from any liability to him for injury. In the 
present case I find that on the true construction of the Articles to which I 
have been referred, there was no such exclusion of liability and that 
the deceased contracted with Imperial Airways, Ltd., that they should be 
liable for damage sustained unless they could prove that they had taken all 
necessary measures to avoid the damage or that it was impossible for them 
to take such measures. I therefore think that the two cases to which I have 
referred do not compel me to find that the deceased would have had no 
cause of action against the carriers, and therefore if the death of the de- 
ceased was caused by the negligence of the Defendants, and the Plaintiff 
has suffered damage thereby, she is not precluded from bringing this action. 

The further point is a point which, in my opinion, is governed by the 
case of Nunam v. Southern Railway Co. (1924, 1 King’s Bench, page 223). 
Mr. Miller contended that by virtue of Article 19 (2) of the General Con- 
ditions of Carriage of Passengers and Baggage, the widow, if she had a 
cause of action, was limited in the amount of damages that she could 
recover to 125,000 francs. As I read the decision in the case of Nunam, an 
agreement by the deceased that the carrier shall be entitled to limit his 
liability to a certain sum does not entitle the carrier, in an action under 
Lord Campbell’s Act, to say that the Plaintiff in that action is similarly 
restricted as to the amount of damages. 

As to the amount of damages, the evidence with regard to the position 
of the deceased was that after a successful business in which he seems to 
have earned the approbation of all with whom he came in contact for in- 
tegrity and honesty, the Company which was formed to carry on his business 
fell on evil days and in fact they were carrying on at a loss though that loss 
was becoming less. He was, however, at the time of his death, a Director 
earning £1,000 a year. He had certain obligations to the Inland Revenue 
which he was discharging and the view of those who at that time were 
best able to judge, was that he was a man who would weather the storm 
which at that moment was over his head. He was a man of 62 years of 
age and the Plaintiff was 55 years of age and the evidence is that he had been 
the sole support of the Plaintiff to the tune of something between £400 and 
£500 a year. The daughter had received small sums from her father from 
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time to time and is now or was at the time when the Plaintiff was examined 
on commission, earning a small sum in connection with a Boarding Estab- 
lishment in Frankfurt. At the time of the deceased’s death, neither the 
widow nor the daughter had any resources other than the money received 
from the deceased. Giving the best consideration I can to the evidence be- 
fore me, I think that the fair sum to award the widow in this case is £3,500, 
and £500 to the daughter. 

I must now deal with the point which was raised by Mr. Miller by the 
amendment which I allowed to be made to the Defense on 10th October, 1935. 
By that amendment the Defendants seek to invoke the provisions of the 
Carriage by Air Act, 1932, and the Convention set out in the First Schedule 
thereof. As I read the Act which is to give effect to the Convention signed 
on 12th October, 1929, at Warsaw, the position of the members of a pas- 
senger’s family who seek to recover damages in respect of the death of that 
passenger is now governed by the Convention where the Act applies, and 
in such cases, the right to proceed under Lord Campbell’s Act is done away 
with, and the amount of damages where there is no special contract is limited 
to the sum or 125,000 francs. The Convention further lays down that the 
carrier is liable unless he can prove that he and his agents have taken all 
necessary measures to avoid the damage and that it was impossible for him 
or them to take such measures. The Convention therefore would appear to 
impose a greater liability upon the carrier than he would be under at Com- 
mon Law, and the onus is upon him in the event of injury to or the death 
of a passenger, to satisfy the Court as to the matters set out in Article 20. 
Now the Act and the Convention is not applicable except to international 
carriage of persons, and Article 1, sub-section 2, defines the expression 
“international carriage.” It was contended by Mr. Miller that the carriage 
of the deceased from Haren to Croydon was international carriage within 
the meaning of that Article, and that therefore the Act and the Convention 
apply. Mr. O’Connor argued that the carriage in this case was not inter- 
national carriage. The relevant words of the sub-section are “the expression 
‘international carriage’ means any carriage in which, according to the con- 
tract made by the parties, the place of departure and the place of destina- 
tion, whether or not there be a break in the carriage or a transshipment, are 
situated within the territory of a single High Contracting Party, 
if there is an agreed stopping place within a territory subject to the sov- 
ereignty, suzerainty, mandate or authority of another Power, even though 
that Power is not a party to this Convention.” Great Britain is a High 
Contracting Party. Belgium is not: and Mr. Miller argued that this car- 
riage of the deceased from Brussels to London was a part of one carriage 
which commenced in London and finished in London with an agreed stop- 
ping place in Brussels, and that therefore this carriage was international 
carriage. The total amount paid by the deceased for his ticket (a facsimile 
of which was in evidence before me) was £6. 8s. Od. of which £4 was the 
fare from London to Brussels and £2. 8s. 0d. the return fare from Brussels 
to London. In fact two separate tickets were issued, one from London to 
Brussels and the other from Brussels to London, and on each of these two 
tickets the respective fares, referred to above are stated. In the event of a 
passenger taking such a ticket as the deceased did, not being able to return 
within his fifteen days, he would be entitled to a refund of the sum of £2. 
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8s. Od. It is to be observed that by Article 3 of the Convention, the carrier 
must deliver to the passenger a ticket containing certain particulars. Amongst 
other particulars the ticket must contain the place of departure and the place 
of destination and the agreed stopping places, and although the absence, ir- 
regularity or loss of the ticket does not affect the validity of the existence 
of the contract of carriage, the record on the ticket of the place of de- 
parture and of destination and the agreed stopping places may throw some 
light upon what the carriage in this particular case was, and what the con- 
tract made by the parties was. On the first of the two tickets (what I may 
describe as the outward half—although as I have said it is a separate ticket), 
the place of departure is stated to be London and the place of destination 
Brussels, and the agreed stopping places, not as one would expect if Mr. 
Miller’s argument is correct, Haren Aerodrome, but “as per Company’s time 
tables.’ The Company’s time tables do not provide for any agreed stopping 
place on the trip from London to Brussels. Similarly, the inward half re- 
cords the place of departure as Brussels and the place of destination as 
London, and the agreed stopping place “as per Company’s time tables.” I 
do not think that the material words of the sub-paragraph which I have 
quoted above are applicable to a case such as the present, where the pas- 
senger starts from London to a place in the territory of a Power not a 
party to the Convention, there remains for a certain period and then is 
carried back from such place to London. I do not think that the words are 
apt to describe a journey there and back as was the journey in this case. I 
am of opinion that in the present case there were two carriages, one from 
London to Brussels and the other from Brussels to London, and that the 
carriage during which the deceased met his death was a carriage from a 
place of departure not within the territory of a party to the Convention, to 
a place of destination within the territory of a High Contracting Party. 
Such a carriage is not international carriage within the meaning of the Act. 
To accept Mr. Miller’s proposition would lead to many curious results of 
which one at least was pointed out to me. Imperial Airways, Ltd., issue in 
3russels tickets to London and return to Brussels. Such a carriage would 
not be international carriage because on Mr. Miller’s argument the place of 
departure and the place of destination of such carriage would be within the 
territory of a power not a party to the Convention. Further, a passenger 
who takes in London a single outward ticket to Brussels is not being carried 
on a contract of international carriage. The fact that these curious results 
might follow is not of course conclusive of the matter, but looking at the 
Section and giving, I hope, the greatest attention to the argument of Mr. 
Miller, I am unable to hold that in this case the carriage was international 
carriage. The result therefore, is that the Act and the Convention do not 
apply. One of the results of this decision is that the right of the widow 
to proceed under Lord Campbell’s Act is not taken away. 

In the result I find for the Plaintiff, with Costs, for the sum of £4,000 
—£3,500 for herself and for her daughter the sum of £500. 

Now Mr. Miller, I do not know whether, in the event of this case going 
further, and it being held that my decision with regard to the Carriage by 
Air Act was wrong, it would be convenient for me to say what the damages 
would be. 
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Mr. MILLER: Assuming it turned out, contrary to your Lordship’s view, 
yes. 

Mr. Justice Lewis: I am right in saying, am I not, that where you 
have a case of more than one person entitled, it says in the Convention that 
the Judge or the Jury is to say how the money is to be divided up? 

Mr. Miter: Yes, that would be so. Your Lordship would, in that 
event, desire to deal with the English equivalent of the sum of 125,000 francs, 
as between the two dependents. I think that would be most convenient. 

Mr. Justice Lewis: Somewhere in the Convention it refers to it. 

Mr. O’Connor: My Lord, it is in the Second Schedule, paragraph 3: 
“Subject to the provisions of the next succeeding paragraph, the amount 
recovered in any such action, after deducting any costs not recovered from 
the Defendant, shall be divided between the persons entitled in such pro- 
portions as the Court (or, where the action is tried with a jury, the jury) 
direct.” 

Mr. Justice Lewis: That is what I had in mind. 

Well, in the event of it being held that I am wrong in the view I have 
formed with regard to the Act and the Convention, I think that the amount 
to which the widow is entitled is such a sum in sterling as represents the 
value of 107,143 francs, and to the daughter, 17,858 francs. If, Mr. Miller, 
you will be good enough to check those figures, what I have done is, I 
have taken 125,000 francs, and divided it proportionately as 5 is to 35, one to 


. Mitter: We will check that arithmetic, my Lord. 
. Justice Lewis: Check my arithmetic. 
. O'Connor: For the widow, 107,143 francs, and for the daughter 


. Miter: 17,857. 
. Justice Lewis: I have awarded £500 to the daughter and £3,500 
to the widow; that is as one to seven. Divide it up in the same proportion. 

Mr. O’Connor: I am obliged to your Lordship. 

Mr. Justice Lewis: I think the Judgment in that event must be for 
such a sum as is the sterling equivalent of those sums, because the Judg- 
ment presumably must be in sterling. 

Mr. Mitter: Yes, as I understand, under the Act, at today’s rate of 
exchange. 

Mr. O’Connor: Yes, I think that is right. 

Mr. Justice Lewis: There is no misunderstanding about that, is there? 

Mr Miter: No, my Lord. 


(Here followed legal arguments concerning costs). 
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COMMENTS 


Insurance—Construction of Contract Malum Prohibitum.—[Federal] 
Appellant insurance company insured the respondent administrator’s deceased 
intestate against accidental death under a double indemnity provision making 
the company liable in the event that “death shall not have resulted from 
bodily injuries sustained while participating in aviation or aeronautics except 
as a fare paying passenger.” Insured, while flying over northern California 
in search of a missing brother, was killed in the crash of a private plane 
owned and flown by the holder of a federal private pilot’s license, which per- 
mitted the licensee to pilot a plane in private flight but specifically prohibited 
the flying of aircraft for hire. A California statute made it a misdemeanor 
for a pilot to operate a plane in any manner except that for which he had been 
licensed by the government. Insured paid the pilot no fare before the flight, 
but respondent argued on the trial of this case that there was an implied con- 
tract between the insured and the pilot for the payment of such fare and that 
this implication constituted insured a fare paying passenger, thus bringing the 
insured’s death within the coverage of the policy. The jury found that there 
was an implied contract with the pilot for payment, which finding was 
adopted by the District Court and made the basis for its decision. Held: 
on appeal, reversed. No contract can be created by an attempted agreement 
for the services of a person required to be licensed under California law for 
the protection of the person to be served, nor implied from a request for an 
acceptance of such unlicensed services. Metropolitan Life Insurance Cmpany 
v. Amos Halcomb, as Administrator of the Estate of George R. Halcomb, 
deceased, 79 F. (2d) — (C. C. A. 9th, Nov. 4, 1935), 235 C. C. H. 507. A 
consideration of decisions handed down involving contracts made in viola- 
tion of a statute reveals the widely adopted rule that a contract, such as the 
one implied in the instant case for the insured to pay the pilot for operating 
the plane, was a service malum prohibitum, which the courts have thrown 
into the same contractual category as agreements malum in se,?2 and held 
that such contracts are not voidable but entirely void. As the status of a 
person on a carrier as a passenger is dependent entirely on the contractual 
duty of such person to pay for the transportation, then the California deci- 
sions cited by the respondent? that a person not in pari delicto, who cannot 
recover upon a void contract, may have other relief, are of no consequence 
here. These cases obviously would be direct authority in a suit by the 
insured for the recovery of any money paid the pilot, assuming that such 
had been paid and the trip had been safely completed, but such authority has 





5 i ryle v. Frank Holton & Co., 217 Wis. 628, 259 z W. 828 (1934). 
Jeune a Abbene, 277 N. Y. Supp. 599, 154 Misc. 768 (1934 
2. Seminole Phosphate Co. v. Johnson, 188 N. C. 419, 124 s. EB. 859 (1924). 
3. Baxter v. City of Venice, is Ill. App. 62, 111 N. E. 111 (1915); Baker 
v. Latses, 60 Utah 38, 206 P. 553 (1922) ; The Stratford, Inc. v. Seattle Brewing 
Co., 94 Wash. 125, 162 Pac. 31 (Gee): see Clark on Contracts, third edition, 
a 322. 
Hammemeon v. Amalgamated ie 1 Mines Co., 95 Cal. App. 400, 402; 
Recta v. Stineman, 115 Cal. App. 740, 745. 
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no effect whatsoever in the determination of the status of the insured as a 
passenger, and the court was justified in refusing to consider it in the opinion. 

Two California cases directly in point with the issue herein involved’ 
further substantiate the position taken by the court in the instant decision in 
holding that a contract made in violation of a statutory provision requiring 
a license or certificate as a prerequisite to engaging in the business of which 
the contract was an incident, is void in all cases where the statute in question 
was designed “to prevent improper persons from engaging in that particular 
business, or is for the purpose of regulating it for the public.” Even were 
the validity of an agreement between the pilot and passenger is to be determined 
by the federal law, the result would not vary from that necessitated by the 
California cases; for the United States Supreme Court declared in the early 
case of Harris v. Runnels,® which still stands as the adopted holding of this 
tribunal, that a promise made upon a consideration which is rendered in 
violation of a statute is void. 

The fact that the decision in the instant case followed so closely on the 
heels of the case of Gregory v. Mutual Life Insurance Company of New 
York? which overruled a long line of consistent authority on the interpreta- 
tion of “participation” aeronautic liability exception clauses8’ and adopted a 
radically different rule as to such interpretation, the query naturally arises 
as to what effect, if any, the decision in the Gregory case would have had on 
the result here reached if such decision had been available to counsel at the 
time briefs were filed in the instant case. 

As the court in the Gregory decision held under a very similar state- 
ment of facts as are here involved that a passenger killed in the crash of a 
private plane whose policy contained a “participation in aeronautics” liability. 
exception clause, was not “participating in aeronautics” within the meaning 
of such exception, it appears on first consideration as though the decision 
would have afforded a first line of offense to the respondent in the instant 
case, which, if he had proved it, would have concluded the case in his favor. 
However, it is submitted, that it is not only possible but plausible, on the, 
basis of adopted rules of policy construction and on the reasoning of: the 
court in the Gregory case itself, to distinguish between the two cases, and to 
thus conclude that the result of the Halcomb case would not have been, 
affected had the Gregory case been available for consideration in the instant. 
decision. 

The Gregory case mentions with approval the addition of the words “as 
a passenger or otherwise” to the “participation” exception clauses and cites 
with approval the recent case of Goldsmith v. New York Life Insurance Com- 





5. Levinson v. Boas, 150 Cal. 185, 88 P. 825 (1907) ; Wood v. Krepps, 168 
82, 143 P. 4). 

. os UO. S. 79 C881). 

7 79 F. (2d) 522 (1935). 

8. Bew v. Travelers Insurance Company, 95 N. J. Rep. 538, 112 Atl. 859 
(1921) ; Travelers Insurance Company v. Peake, 82 Fla. 128, 89 So. 418 (1921); 
igre v. Business Men’s Accident Association, 218 Mo. App. 688, 252 S. W. 
976 (1! 

Cc. A. S 


9 


» @ 


(2d) 1081 
39 P. (24) 1023 (1936) Association, Inc., — N. M. — 
oe ° al « 7 . 





NOTES, COMMENTS, DIGESTS 145 


pany? which held that the addition of the words “as a passenger or otherwise” 
to an “engaged” exception clause included a passenger on a plane. This 
interpretation was a rather radical upheaval in the general trend of policy 
interpretation as it overruled a long line of cases! holding with a marked 
degree of unanimity that “engaged” had the connotation of frequency and 
continuity in dealing with the instrumentality and therefore could not be 
interpreted to mean a mere passenger. Thus it is evident from these two 
recent cases that words specifically listing a passenger in an exclusion clause 
are all-important, and as a re-phrasing of the exception clause in the instant 
case made such clause read to the effect that the insured was not covered for 
accidental death while flying in an airplane “except while participating in aero- 
nautics as a fare paying passenger” it is easily distinguishable from the 
Gregory case as to fact and approved by the decisions in both the Gregory 


and Goldsmith cases. 
Frep M. Gtass.?! 


DIGESTS 


Insurance—Construction of “Participation in Aviation” Clause.— 
[Federal] On October 28, 1935, the Supreme Court of the United States 
denied the petition of the Mutual Life Insurance Company of New York 
for a writ of certiorari from the federal C. C. A. for the Eighth Circuit. 
For comment or the C. C. A. decision in Gregory et al. v. Mutual Life Insur- 
ance Company of New York, see 6 JourNAL oF Air Law 626 (1935). 





69 F. (2d) 273 (1934). 
Benefit Association of Railway Employees v. Hayden, 175 Ark. 565, 299 
: Gits v. New York Life Insurance Company, 32 F. (2d) 7 
>) ce ; Price v. Prudential Life Insurance Company, 98 Fla. 1044,, 
. 817 (1929) ; ; Masonic Association Insurance Company v. Jackson, 200 
Ind. 472, 164 N. E. 628 (1929); Charette v. Prudential Life Insurance Company, 
202 Wis. 470, 232 N. W. 848 (1930) ; Flanders v. Benefit Association of Railway 
Employees, 226 Mo. App. 148, 42 S. W. (2d) 973 (1931); Blonski v. Bankers 
Life Insurance Company, 209 Wis. 5, 243 N. W. 410 (1932); Irwin v. Prudential 
Life Insurance Company, 5 F. Supp. 382 (1933); Provident Trust Company of 
Philadelphia v. Equitable Life Society of the United States, 316 Pa. St. Rep. 
121, 172 Atl. 701 (1934); Mayer v. New York Life Insurance Company, 74 F. 

(2d) 118 (C. C. A. 6th, 1934). 

11. Mr. Glass is a graduate student in Northwestern University School 


of Law. 
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CIVIL AVIATION LAW. By George W. Lupton. Chicago: Callaghan 
and Company, 1935. Pp. xxviii, 348. 


“The purpose of this modest volume is to assist the practicing attorney 
to put his finger on the best thought in the field of aviation law, whether 
decisional or theoretical, and to assist in blocking out an approach to specific 
problems.” Thus the author explains in the preface the scope and object of 
this book. 

It consists mainly of chapters dealing with airspace sovereignty; airspace 
rights; federal and state jurisdiction and regulation; common carriers; air- 
ports, seadromes and mooring masts; tort liabilities; various types of insur- 
ance coverage; bailments; flight contracts, sales, chattel mortgages and other 
liens; workmen’s compensation; taxes and customs duties; patents, criminal 
law; and air mail and other recent legislation. An appendix contains cita- 
tions to state and territorial enactments listed with brief references to subject- 
matters. 

The book would probably be classed as a digest were it not arranged and 
written in the form of a text. The author has necessarily touched :very 
briefly on all points considered, making copious references to aeronautical 
jaws, decisions, opinions, rulings, texts and law review articles (mostly of the 


United States). Other questions with which a lawyer may be confronted in 
dealing with aeronautical matters are not considered to any appreciable 
extent. 


The book is well written and should prove to be useful to one wishing to 
become acquainted with aeronautical law or desiring quick reference to some 
particular subject that has been discussed therein. 

Frank E. Quinpry.1 


1935 UNITED STATES AVIATION REPORTS. Edited by Arnold W. 
Knauth, Henry G. Hotchkiss, and Emory H. Niles. Baltimore: U. S. 
Av. Reports, Inc., 1935. Pp. Ixii, 502. 


This is the eighth volume of a very useful set of books. 

It contains forty-two decisions, opinions and rulings covering common 
carriers, negligence, flying schools, airports, low-flying near an airport, regu- 
lations, taxation, insurance coverage, bailments, workmen’s compensation, 
insecticide spraying from an airplane, salvage, mechanic’s liens, and other 
miscellaneous matters. Seven are in summary form. 

The volume also sets forth the Report of the American Bar Association 
Committee on Aeronautical Law for 1935; international conventions having 
to do with aeronautical sanitation and radio; the recent Air Mail Act amend- 





1. Of the Chicago Bar. 
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ment; new federal laws pertaining to neutrality and military and naval avia- 
tion; interstate airline regulations; the Senate Resolution for investigation of 
accidents; and new laws of twenty-eight states. 

It is unfortunate that the Interstate Commerce Commission report in the 
Air Mail Pay case (206 I. C. C. 675) is not included in the book, particularly 
in view of the historical and economic discussion by the Commission which 
involves much more than strictly air mail considerations. 

Frank E. Quinory.? 
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